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Court of Appeals of the District of Columbia 


No. 4622. 

Millard F. Wenck, Jr., et al., Appellants, 


vs. 

The Riggs National Bank of Washington, D. C. 


1 I, Samuel H. Wenck, of the City of Washington, 

District of Columbia, do make, publish and declare the 
following to be my last will and testament, hereby revoking 
any and all wills and codicils at any time heretofore made 
by me. 

Item I: I direct my executor hereinafter named to pay 
all of my just debts and the expenses of my last illness and 
funeral, in such amount as it may deem proper, as soon 
after my death as may be practicable. 

Item II: I direct that my remains shall be buried in the 
Mt. Hebron Cemetery at Montclair, New Jersey, by the 
side of the grave where my wife is buried. As promptly 
as possible after receiving notification of my death, I re¬ 
quest that my executor hereinafter named shall notify the 
minister or ministers for the time being of the First Con¬ 
gregational Church of Washington, D. C., and request 
them, if more than one, or him, if only one, to proceed to 
Montclair, New Jersey, for the purpose of performing the 
last rites over my remains, which services shall be held 
either in a Congregational Church of that town or at the 
cemetery, as said minister or ministers shall in his or their 
discretion determine. 

I direct that my executor shall notify Mr. Peter S. Van 
Reyper, Treasurer of the Mt. Hebron Cemetery Associa¬ 
tion, at Montclair, New Jersey, or the then treasurer if 
the said Peter S. Van Reyper shall not then be holding 
office, and arrange for the preparation of a grave in said 

1—4622a 


o 


MILLARD F. WENCK, JR., ET AL. VS. 


cemetery, with a cement box and lid, similar to the one 
wherein lies the body of my wife. 

I request my executor to inquire of my sister, Mistress 
Mary C. Maphis, if she desires to be present at the services 
hereinabove referred to at Montclair, and if she wishes to 
attend, I request that unless she otherwise desires someone 
from the offices of mv said executor attend her. 

w 

Samuel II. Wenck. 

2 I direct that my executor shall pay from the assets 
of my estate the proper and reasonable expenses of 

the minister or ministers aforesaid, of my sister, and of 
the person who shall attend her, the amount thereof in each 
case to be such as mv executor in its sole and uncontrolled 
discretion shall determine to be proper and reasonable. 

Item III: I direct that as soon after my death as may 
be practicable my executor hereinafter named shall convert 
into cash all of the assets of my estate, either by public or 
private sale, or both, as my executor shall deem most ad¬ 
vantageous, no purchaser from my said executor being re¬ 
quired to see to the application of the purchase money. 

Item IV: I give and bequeath unto my sister, Mistress 
Mary C. Maphis, the sum of Ten Thousand Dollars ($10,- 
000 . 00 ). 

Item V: I give and bequeath unto Miss Helen M. Kiendl 
of 55 Lindsley Avenue, West Orange, New Jersey, the sum 
of Five Thousand Dollars ($5,000.00). 

Item VI: All the rest, residue and remainder of my prop¬ 
erty and estate I give and bequeath to The First Congrega¬ 
tional Society of Washington, at Washington, District of 
Columbia, in absolute estate, for such purpose or purposes 
as the governing body of said Society may determine. 

Samuel H. Wenck. 

Item VII: 1 hereby name, constitute and appoint The 
Riggs National Bank of Washington, D. C., to be the execu¬ 
tor of this my last will and testament, and I request that 
it shall not be required to furnish bond, surety or other se¬ 
curity under this my last will and testament in any juris¬ 
diction where it may be probated or where any of 

3 my property or estate may be found. 

In witness whereof, I have hereunto set my hand 
and affixed mv seal, this tenth day of July A. D. 1925. 

SAMUEL H. WENCK. [seal.] 
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Signed, sealed, published and declared by the above- 
named testator, Samuel H. Wenck, as and for liis last will 
and testament, in our presence, and we, at his request, in 
his presence and in the presence of one another, have here¬ 
unto subscribed our names as attesting witnesses, on the 
day and year last hereinbefore written. 

LAURA A. FORBES, 
c/o Riggs National Bank, 

Washington, D. C. 

EVELYN P. O’NEAL, 
c/o Riggs National Bank, 

Washington, D. C. 

GEORGE M. McKEE, 

c/o Riggs Natl. Bank, 

Washn., D. C. 

(Endorsement: Will of Samuel H. Wenck. Filed Oct. 
16, 1925. James Tanner, Register of Wills, D. C., Clerk of 
Probate Court. Admitted to probate and record Jan. 13, 
1926.) 

4 In the Supreme Court of the District of Columbia, 

Holding Probate Court, 

Administration No. 33793. 

In re Estate of Samuel II. Wenck, Deceased. 

Petition for Probate . 

To the Supreme Court of the District of Columbia, holding 

Probate Court: 

The petition of The Riggs National Bank of Washington, 
D. C., respectfully shows: 

1. That the petitioner is a national banking association 
organized under the laws of the United States, with its 
principal office and place of business in the City of Wash¬ 
ington, District of Columbia, and is duly qualified and 
empowered to exercise the fiduciary functions and powers 
conferred upon national banks by Section 611-k of the 
Federal Reserve Act. 

2. That Samuel H. Wenck, late a citizen of the United 
States and a resident of the District of Columbia, departed 
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this life ill the District of Columbia, testate, on or about 
the twenty-fourth day of September, A. D. 1925, leaving 1 
as his survivors the following named persons, who are his 
only heirs at law and next of kin, and whose names, resi¬ 
dences and relationship are as follows: Mary 0. Mapliis, 
214 Fourth Street, S. E., Washington, I). C., sister; Millard 
F. Wenck, Lansdowne, Maryland, nephew; Mrs. Gertrude 
Humpherys, GOT Washington Boulevard, Baltimore, Mary¬ 
land, niece; K. Gleamrode Golden Wenck, 925 West Barrie 
Street, Baltimore, Maryland, nephew; and Mrs. Estelle 
Wilkinson, 067 Washington Boulevard, Baltimore, Mary¬ 
land, niece; all of whom are adults. 

5 3. That said decedent at the time of his death was 

seized and possessed of no real estate in the District 
of Columbia or elsewhere. 

4. That decedent left personal property valued at about 
Fifty Eight Thousand, Eight Hundred and Four Dollars 
and Thirteen Cents, ($58,804.13), as follows: Bonds, in 
value about Five Thousand Six Hundred Dollars ($5,- 
600.00); Stocks, in value about Fifty Thousand Seven Hun¬ 
dred Dollars ($50,700.00); Cash, about One Thousand Eight 
Hundred Twenty Four Dollars and Thirteen Cents ($1,- 
824.13); and jewelry and personal effects, including house¬ 
hold furniture, in value about Six Hundred and Eighty 
Dollars ($080.00). 

5. That decedent left a last will and testament bearing 
date the tenth day of July, 1925, which has been filed with 
the Register of Wills in the District of Columbia for pro¬ 
bate and record. 

0. That decedent so far as your petitioner after dili¬ 
gent inquiry has been able to learn, left debts, including ex¬ 
penses incident to his last illness and funeral, amounting 
to about One Thousand Dollars ($1,000.00). 

7. That your petitioner is named by the decedent in his 
said will as the executor thereof, and as such believes it¬ 
self entitled to letters testamentary on said estate. 

8. That all the heirs at law and next of kin of said 
testator are adults, but that only one of them, namely, Mary 
C. Maphis, has signed a waiver consenting to the probate 
of said will and the issuance of letters testamentary to 
your petitioner. 
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Wherefore, the premises considered, your petitioner re¬ 
spectfully prays: 

1. That process of this Court issue against such heirs at 
law and next of kin as have not signed waivers, requiring 
them to answer the exigencies of this petition. 

2. That said will dated July 10, 1925, be admitted to pro¬ 
bate and record as a will of real and personal estate, as the 

last will and testament of Samuel H. Wenck, de- 
6 ceased. 

3. That letters testamentary be granted unto vour 
petitioner. 

4. For such other or further relief as the nature of the 
case may require and to the Court may seem just and 
proper. 

THE RIGGS NATIONAL BANK OF 
WASHINGTON, D. C., 

By WM. J. FLATHER, 

Vice-President . 

FRANK J. HOGAN, 

Attorney for Petitioner. 

District of Columbia, ss : 

I, William J. Flather, being first duly sworn on oath, 
depose and say I am a Vice President of The Riggs Na¬ 
tional Bank of Washington, D. C.; that I have read the 
foregoing and annexed petition by me subscribed as such 
Vice President; that I know the contents thereof; and that 
those matters and facts therein stated upon personal knowl¬ 
edge are true, and those stated upon information and be¬ 
lief, I believe to be true. 

WM. J. FLATHER. 

Subscribed and sworn to before me this 16th day of 
November A. D. 1925. 

[notarial seal.] WM. H. DORSEY, 

Notary Public , D. C. 

(Endorsement: Petition for Probate. Filed Nov. 17, 
1925. James Tanner, Register of Wills, D. C., Clerk of 
Probate Court.) 
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7 Waiver of Citation. 

I, the undersigned, being one of the adult heirs at law 
and next of kin of Samuel H. Wench, deceased, having 
read and being fully acquainted with the contents of the 
will of said decedent bearing date on the 10th day of July, 
1925, and having read and being fully acquainted with the 
contents of the petition of The Riggs National Bank of 
Washington, D. C., for the probate and record of said will 
and for other puryioses, bearing date on the 16th day of 
November, A. D. 1925, and hereto annexed, do hereby waive 
citation or publication of advertisement in so far as I am 
concerned and hereby expressly waive right to file a caveat 
to said will, and do hereby consent and request as follows: 
That the said will be admitted to probate and record as 
a will of real and personal estate; that The Riggs Na¬ 
tional Bank of Washington, D. C., be appointed executor 
of the estate of Samuel H. Wenck, deceased; that Letters 
Testamentary be granted as prayed in said petition; 
and that the Court act upon and grant all the prayers 
of said petition without further notice to me. 

MARY C. MAPIIIS. 

Sept. 26, 1925. 

Witness: 

LAURA A. FORBES. 

(Endorsement: Waiver of Citation. Filed Nov. 17, 1925. 
James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) 

7% Form No. 13. 

Supreme Court of the District of Columbia, Holding 

Probate Court. 

No. 33793, Administration. 

Estate of Samuel H. Wenck, Deceased. 

The President of the United States to Millard F. Wenck, 

Gertrude Humphreys, R. Gleamrode Golden Wenck, 

Estelle Wilkinson, all non-residents, Greeting: 

If you have any cause to show why the paper writing, 
dated the 10th day of July 1925, purporting to be the last 
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will and testament of Samuel II. Wenck, late of the District 
of Columbia, deceased, should not be admitted to probate 
and record, and why letters testamentary should not be 
granted to The Riggs National Bank of Washington, D. C., 
the executor named therein, you will appear and make 
such cause known before the Supreme Court of the Dis¬ 
trict of Columbia, holding Probate Court, in and for said 
District, on Monday, the 30th day of November, A. D. 1925, 
at 10 o’clock, A. M. 

Witness, the Honorable Walter I. McCoy, Chief Justice 
of said Court, this 17th day of November, A. D. 1925. 
attest * 

[court seal.] THEODORE COGSWELL, 

Deputy Register of Wills for the District 
of Columbia , Cleric of the Probate Court. 

FRANK J. HOGAN, 

Attorney. 

Probate Court Rules, Rule 5. 

H2. Return. —Such citation shall be made returnable on a 
day therein named, not less than ten days from the day of 
issue, and shall be served at least five days before the re¬ 
turn day. 

8 [Endorsed:] No 33793, Administration. Estate 
of Samuel H. Wenck, Deceased. Citation. Probate 

of Will. Issued Nov. 17, 1925. Returnable Nov. 30, 1925. 

Summoned the within named-. Not to be found. 

Filed Nov. 30, 1925. James Tanner, Register of Wills, 
D. C., Clerk of Probate Court. 11/30/25. E. C. Snyder, 
Marshal. EHW. 

9 Form No. 24. 

Supreme Court of the District of Columbia, Holding 

Probate Court. 

No. 33793, Administration Docket 75. 

Estate of Samuel H. Wenck, Deceased. 

Application having been made herein for probate of the 
last will and testament of said deceased, and for let¬ 
ters testamentary on said estate, by The Riggs National 
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Bank, it is ordered this 1st day of December A. D. 1925, 
that Millard F. Wenck, Gertrude Humphreys, R. Gleam- 
rode Golden Wenck, Estelle Wilkinson all non-residents 
and all others concerned, appear in said court on Tuesday 
the 12" day of January, A. D. 1926, at 10 o’clock A. M., to 
show cause why such application should not be "ranted. 
Let notice hereof be published in the “Washington Law 
Reporter” and The Evening Star once in each of three 
successive weeks before the return day herein mentioned, 
the first publication to be not less than thirty days before 
said return day. 

A. A. ITOEIILTNG 

Justice. 

Attest * 

[court seal.] THEODORE COGSWELL, 

Deputy Reyister of Wills for the District 

of Columbia, Clerk of the Probate Court. 

FRANK J. HOGAN, 

Attorney. 

Note.— A copy of the above publication must be 
mailed to the last known post-office address of each non¬ 
resident party therein named, and proof must be made of 
such mailing at least twenty days before decree, as pro¬ 
vided in Sec. 108 of the Code of Law for the District of 
Columbia. 

(Endorsement: Order of Publication, Probate of Will. 
Dated Dec. 1st, 1925, Return day Jan. 12,1920. Papers Law 
Reporter and The Evening Star. Filed Dec. 1, 1925, 
dames Tanner, Register of Wills, I). C., Clerk of Probate 
Court.) 

10 Order for Probate. 

Upon consideration of the petition of The Riggs Na¬ 
tional Bank of Washington, D. C., filed herein the seven¬ 
teenth day of November, A. D. 1925, and it appearing to 
the satisfaction of the Court that all of the heirs at law 
and next of kin have been served with process or have con¬ 
sented to the probate of the will, and that the last will and 
testament of Samuel H. Wenck, deceased, dated the tenth 
day of July, A. D. 1925, has been duly proved by the oaths 
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of the subscribing witnesses thereto, and no objection to the 
probate of said will having been filed, it is this loth day of 
January, A. D. 1926, 

Adjudged, ordered, and decreed, That the said will be 
and the same is hereby admitted to probate and record as 
a will of both real and personal property and that letters 
testamentary thereon do issue to The Riggs National Bank 
of Washington, D. 0., the executor named therein. 

WALTER I. McCOY, 

Chief Justice. 

(Endorsement: Order for Probate. Filed Jan. 13, 1926. 
James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) 

11 Form No. 47. 

In the Supreme Court of the District of Columbia, Holding 

Probate Court. 

District of Columbia, To wit: 

The United States of America to all persons to whom these 
presents shall come, Greeting: 

Know ye, That the Last Will and Testament of Samuel 
H. Wenck, late of the District of Columbia, deceased, hath 
in due form of law been exhibited, proved, and recorded in 
the office of the Register of Wills of the District of Colum¬ 
bia, Clerk of the Probate Court, a copy of which is to these 
presents annexed, and administration of all the money, 
goods, chattels, rights and credits of the deceased is hereby 
granted and committed unto The Riggs National Bank of 
Washington, D. C., the Executor by the said will appointed. 

Witness the Honorable Walter I. McCoy, Chief Justice of 
said Court, this 13" day of January, A. I). 1926. 

Attest: 

[court SEAL.] THEODORE COGSWELL, 

Deputy Register of Wills for the District 
of Columbia, Cleric of the Probate Court. 

Case No. 33793. 

(Endorsement: Letters Testamentary Issued Jan. 13, 
1926. Filed Jan. 13, 1926. James Tanner, Register of 
Wills, D. C., Clerk of Probate Court.) 
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12 Form No. 56. 

Supreme Court of the District of Columbia, Holding a 

Probate Court. 

Inventory of Money and Debts Due to Deceased. 


Balance on deposit at Higgs National Bank at 

death . 1,832 99 

Dividends payable to stockholders of record on 

dates preceding date of death. 485 

Refund a/c subscription to Financial World. ... 9 16 

Interest on bonds accrued to date of death. 123 06 

Cash & proceeds tokens & stamps found among 

effects . 1.42 


Totals . 2,451.63 


District of Columbia, To wit: 

I, Wm. J. Flather, Vice President of The Riggs National 
Bank of Washington, D. C. Executor under the last will 
and testament of Samuel II. Wenck late of the District of 
Columbia deceased do solemnly swear that the foregoing 
schedule is a true and perfect inventory of all the Money 
belonging to the deceased, and of all the Debts due the said 
deceased, which have come to its hands or knowledge and 
that it will well and truly charge itself with all money and 
all and everv such debt or debts as shall hereafter come 
to its knowledge or possession. 

THE RIGGS NATIONAL BANK 
OF WASHINGTON, D. C., 

By WM. J. FLATHER, 

V ice-President . 

Sworn to and subscribed before me this 27th day of 
January, A. D. 1926. 

[notarial seal. ] WM. H. DORSEY, 

Notary Public , D. C. 

(Endorsement: Inventory of Money and Debts $2,451.63. 
Filed Jan. 27, 1926. James Tanner, Register of Wills, 
D. C., Clerk of Probate Court.) 
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13 Form No. 57. 

Supreme Court of the District of Columbia, Holding 

Probate Court. 

No. 33793. 

We, The undersigned, appointed by the said Court to 
examine and appraise the personal estate of Samuel H. 
Wenck, late of the District of Columbia, deceased, do hereby 
certify that the following schedule is a true and correct 
appraisement of said estate in so far as it has come to our 
knowledge, a return of which we have made to the Court 
of even date herewith: 

P. 4632. 

At Apt. 829 Annapolis Hotel: 


Bath: 

Towel rack, folding chair, 2 rugs and step- 

ladder . $3 00 

Bedroom: 

Bamboo tabouret and jardiniere. 2 50 

Small chiffonier with bevel edge mirror . . 3 50 

Walnut bed, spring, mattress and 2 pillows 5 00 

Cane couch, pad and bedding. 5 00 

10 Unit sectional bookcase, top and base. . 40 00 

2-Door mahogany bookcase. 10 00 

Side chair. 2 00 

Revolving arm chair. 3 50 

Small table. 1 50 

Oak desk . 7 50 

Towel rack . 25 

Matting covered box. 1 00 

2 Oriental rugs. 60 00 

2 Domestic rugs. 5 00 

Pictures. 5 00 

Balzac, Dickens, American History, History 
of the World, Waverly Novels and mis¬ 
cellaneous books . 250 00 


Amount carried forward. $404 75 
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14 $404 75 

Brie a brae. 1 00 

Oak frame mirror. 2.00 

Living Room: 

Upholstered parlor suite consisting of sofa, 

5 side chairs and arm chair. 17.50 

Center table . 1.00 

Fire screen. 2.50 

Tabouret and 2 jardinieres. 10 00 

2 Bamboo tables. 5.00 

Mahogany library table. 5.00 

Folding chair. 1.00 

Roman seat . 1 00 

9 x 12 rug and 2 small rugs. 35.00 

Victrola, record cabinet and records. 75.00 

Small table. 1 00 

Mantel clock . 5.00 

Pictures . 50 00 

Electrolier and shade. 2 50 

Closet: 

Cedar chest . 10 00 

Lot of linen, blankets, etc. 15 00 

Towel rack, small rug and suitcase. 3 50 

Humidor . 2 00 

Pair mother of pearl mounted opera glasses 3.50 

3 Mother of pearl mounted pen knives. ... 3 00 

Open face gold watch and 2 chains. 20 00 

Lot of buttons and 1 stickpin. 5 00 


Amount carried forward. $681 25 

15 $681 25 

At Riggs National Bank: 

1 $100 7% Fifteen Year Sinking Fund Note 
of the New Orleans, Texas and Mexico 
Railway Stock Collateral of the Missouri 
Pacific Railroad Co. Due June 1939, With 
Dec. 1925 and subsequent coupons at¬ 
tached. No. C 411. Appraised at 101%. . 


101 13 
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1 $500 7% Fifteen Year Sinking Fund Note 
of the New Orleans, Texas and Mexico 
Railway Stock Collateral of the Missouri 
Pacific Railroad Co. Due June 1939. 

With Dec. 1925 and subsequent coupons 
attached. No. D 329. Appraised at 101 Vs 505 63 

5 $1,000 7% Fifteen Year Sinking Fund 
Notes of the New Orleans, Texas and 
Mexico Railway Stock Collateral of the 
Misouri Pacific Railroad Co. Due June 
1939. With Dec. 1925 and subsequent 
coupons attached. Nos. M 14470—M 
14471—M 14472—M 14473—M 14474. 

Appraised at 101%. 5,056 25 

Cert. No. BN 26074 for 1 share 
“ “ BN 23837 “ 50 shares 

51 shares of the 
Common Stock of the American Agricul¬ 
tural Chemical Company. Par $100. Ap¬ 
praised at 21%. 1,077 38 

Cert. No. A 107620 for 50 shares of the 
Common Capital Stock of the American 
Car & Foundry Co. Par $100. Ap¬ 
praised at 221. 11,050 00 

Cert. No. CP 014065 for 57 shares 
“ 4 4 CP 012923 “ 43 “ 


100 shares of the 
7% Cumulative Preferred Capital Stock 
of the Bethlehem Steel Corporation. 

Par $100. Appraised at 95%. 9,550 00 

Cert. No. C 64055 for 10 shares of the Com¬ 
mon Capital Stock of the General Motors 
Corp. Without nominal or par value. 

Appraised at 105. 1,050 00 

Amount carried forward. 29,071 64 
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$29,071 64 


Cert. No. A 272183 for 50 shares 
“ “ A 196545 “40 “ 

“ “ B 97592 “10 “ 


100 shares of the 
Preferred 0 a p i t a 1 Stock of the Great 
Northern Railway Company. Par $100. 

Appraised at 73%. 

Cert. No. X 15384 for 10 shares of the 6% 
Cumulative Preferred Capital Stock of 
the International Mercantile Marine 
Company. Par. $100. Appraised at 32% 
Cert. No. 365 for 15 shares 


7,375.00 


323 75 


20 shares of the Capital 
Stock of tlie Montclair Trust Company. 

Par $100. Appraised at 340. 6,800 00 

Cert. No. P 5567 for 40 shares 
“ “ P 940 “ 10 “ 


50 shares of the Pre¬ 
ferred Stock of the Pierce-Arrow Motor 
Car Company. Par $100. Appraised at 

89% . 4,462.50 

Cert. No. A 

0 10830 for 10 shares of the 8% 

Preferred Stock of the Public Service 
Corporation of New Jersey. Par $100. 

Appraised at 114%. 1,142 50 

Cert. No. P 71 for 10 shares of the Pre¬ 
ferred Stock of the Pure Water Service 
Corporation of Westchester County, N. Y. 

Par $100. Appraised at 50. 500 00 

Cert. No. 8 for 2-50/lOOths shares of the 
Common Stock of the Pure Water Service 
Corporation of Westchester County, N. Y. 

Par $100. Appraised at no value—bonus 

with preferred. 
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Cert. No. 017786 for 30 shares 
“ “ 016968 “ 10 “ 

“ “ 014671 “ 10 “ 

50 shares of the Pre¬ 
ferred Stock of the Sinclair Consolidated 
Oil Corporation. Par $100. Appraised 


at 89% . 4,456 25 

Amount carried forward. 54,131 64 

17 $54,131 64 


Cert. No. C 0151404 for 30 shares of the 
Capital Stock of Swift and Company. 

Par $100. Appraised at 115%. 3,465.00 

Cert. No. D 94668 for 50 shares of the First 
Preferred Stock of the IT. S. Rubber Com¬ 
pany. Par $100. Appraised at 105. . . . 5,250 00 

Cert. No. A 131829 for 50 shares of the Gen¬ 
eral or Common Stock of the U. S. Rub¬ 
ber Company. Par $100. Appraised at 
58%. 4632 . 2,906.25 


Total .$65,752 89 


18 Recapitulation. 


Household Effects . $399.75 

Jewelry . 31 50 

Stocks . 59,408.63 

Bonds . 5,663 01 

Books. 250.00 

Stock and Fixtures. 

Automobile. 


Total .:.$65,752 89 

Witness our hands and seals this 23d day of February, 
A. D. 1926. 

C. J. JAMES, 

THOMAS J. CONNOR, 

Appraisers . 






















MILLARD F. WENCK, JR., ET AL. VS. 



District of Columbia, To wit: 

I, the undersigned, Win. J. Flather, Vice President of 
tlie Riggs National Bank, Executor of the estate of Samuel 
IJ. Wenck, late of the District of Columbia, deceased, do 
solemnly swear that the foregoing schedule is a true and 
perfect Inventory of the Goods, Chattels and Personal Es¬ 
tate of said deceased, except money belonging to, and debts 
due, the deceased, that have come to its hands or posses¬ 
sion at the time of the making thereof, and that what hath 
since, or shall hereafter, come to its hands or possession it 
will return an additional inventory of; that its know- of 
no concealment of any part of the deceased’s estate by any 
person whatsoever, and that if it shall hereafter discover 
any concealment, or suspect any to lie, it will acquaint the 
Court with the same. 

TIIE RIGGS NATIONAL BANK 
OF WASHINGTON, I). C., 

By WM. J. FLATHER, 

Vice-President , 

Executor of the Estate of Samuel II. Wenck. 

Sworn to and subscribed before me this 26th day of Feb¬ 
ruary, A. D. 1926. 

[notarial seal. ] WM. II. DORSEY, 

Notary Public , D. C. 

(Endorsement : Inventory of the Appraised Personal Es- 
state. $65,752.89. Filed Feb. 26, 1926. James Tanner, 
Register of Wills, D. C., Clerk of Probate Court.) 

19 To the Honorable the Justice holding the said court: 

The petition of Millard F. Wenck, Jr., Gertrude Hum¬ 
phreys, R. Gleamrode Golden Wenck and Estella Wilkin¬ 
son, respectfully represents to this Honorable Court: 

One. That the said Millard F. Wenck Jr., is a citizen of 
the United States, a resident of Lansdowne in the State of 
Maryland and that he is a nephew of Samuel H. Wenck, 
deceased; the said Gertrude Humphreys is a citizen of the 
United States, a resident of Baltimore City, in the State of 
Maryland, and is a niece of Samuel II. Wenck, deceased; 
the said R. Gleamrode Golden Wenck is a citizen of the 
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United States, a resident of Baltimore City, in the State 
of Maryland, and a nephew of Samuel H. Wenck, deceased; 
the said Estella Wilkinson is a citizen of the United States, 
a resident of Baltimore City, in the State of Maryland and 
is a niece of Samuel If. Wenck, deceased. 

Two. That the said petitioners, and each of them, have 
notice that a certain paper writing bearing date of the 10th 
day of July, 1925, has been tiled in this Honorable Court as 
the last will and testament of said Samuel H. Wenck, de¬ 
ceased. 


Tin •ee. That the interest of each of said petitioners will 
be injuriously affected by the allowance of said pretended 
will; that they, and each of them, do hereby contest the 
probate and the validity of said paper writing purporting 
to be the last will and testament of said Samuel H. Wenck, 
deceased, and for that purpose allege: 

1. The said paper writing is not the last will and testa¬ 
ment of said deceased. 


2. The said deceased was not, at the time of the making 
and subscribing or of the acknowledging by him of the said 
paper writing, of sound mind and memory or in any respect 
capable of making a will. 

20 3. The said paper writing, purporting to be such 

last will and testament, was obtained and the execu¬ 
tion thereof procured by fraud and coercion exercised upon 
him by some person or persons unknown to the subscribers. 

4. The said paper writing was not freely and voluntarily 
executed or made as decedent ’s last will and testament by 
said deceased, but that the subscription thereto and publica¬ 
tion thereof by him were procured by undue influence exer¬ 
cised upon him by some person or persons unknown to the 
subscribers. 


Wherefore, the premises considered, your petitioners 


pray : 

First. That process may issue from this Court requiring 
the parties in interest to answer the exigencies of this peti¬ 
tion. 

Second. That the order admitting said will to probate 
and record be set aside, and the said will be denied pro¬ 
bate. 


2—4622a 
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Third. That issues may be framed between the caveators 
and caveatees of the will, to be tried by jury to determine 
the facts of the alleged will. 

Fourth. And for such other and further relief as to the 
Court may seem just and proper. 

GERTRUDE HUMPHREYS. 

ESTELLA WILKINSON. 

WILLARD F. WENCK, Jr. 

R. GLEAMRODE GOLDEN WENCK. 

GEORGE H. LAMAR, 

JOHN A. THOMPSON, 

ISAAC LOBE STRAUS, 

Attorneys for Petitioners . 

District of Columbia, ss : 

Gertrude Humphreys, being first duly sworn, deposes and 
says that she has read the foregoing petition by her sub¬ 
scribed and knows the contents thereof, and that she verily 
believes the facts stated therein to be true. 

GERTRUDE HUMPHREYS. 

Subscribed and sworn to before me this 8th day of April, 
1926. 

[notarial seal.] FRANK I. BROWN, 

Notary Public , D. C. 

21 State of Maryland, 

City of Baltimore , set: 

I hereby certify that on this 9th day of April, 1926, before 
me, the subscriber, a Notary Public in and for the State and 
City aforesaid, personally appeared Estella Wilkinson, one 
of the aforegoing petitioners, and, having been duly sworn, 
made oath in due form of law that she has read the afore¬ 
going petition by her subscribed and knows the contents 
thereof and verily believes the facts stated therein to be 
true. 

ESTELLA WILKINSON. 

Subscribed and sworn to before me this 9th day of April, 
1926. 

[notarial seal.] JOHN P. PACA, Jr., 

Notary Public. 

My Commission expires May 2, 1927. 
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State of Maryland, 

City of Baltimore , set: 

I hereby certify that on this 9th day of April, 1926, be¬ 
fore me, the subscriber, a Notary Public in and for the 
State and City aforesaid, personally appeared Millard F. 
Wenck, Jr. and R. Gleamrode Golden Wenck, two of the 
aforegoing petitioners and both having been duly sworn, 
each of them made oath in due form of law that he has 
read the aforegoing petition by him subscribed and knows 
the contents thereof and that he verily believes the facts 
stated therein to be true. 

MILLARD F. WENCK, Jr. 

R. GLEAMRODE GOLDEN WENCK. 

Subscribed and sworn to before me this 9th day of April, 
1926 

[notarial seal.] JOHN P. PACA, Jr., 

Notary Public. 

My Commission expires May 2, 1927. 

(Endorsement: Petition & Caveat. Filed Apl. 10, 1926. 
James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) 

22 Answer . 

The answer of the Riggs National Bank of Washington, 
D. C., the Executor of the Last Will and Testament of 
Samuel H. Wenck, deceased, to the caveat filed herein in 
the above entitled cause, represents to the Court: 

1. In answer to Paragraph One, Respondent admits that 
the said Millard F. Wenck, Jr., is a nephew of Samuel H. 
Wenck, deceased; that the said Gertrude Humphreys is a 
niece of Samuel H. Wenck, deceased; and that the said R. 
Gleamrode Golden Wenck is a nephew of Samuel H. Wenck, 
deceased, and that the said Estella Wilkinson is a niece of 
Samuel II. Wenck, deceased. 

This Respondent says that it has no knowledge or in¬ 
formation sufficient to form a belief as to the other allega¬ 
tions contained in said Paragraph One of said caveat, and 
therefore respectfully denies the same. 
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2. In answer to Paragraph Two, this Respondent admits 
the allegations therein contained. 

3. In answer to Paragraph Three, this Respondent denies 
each and every allegation contained in said paragraph and 
avers the facts to he that the said paper writing, dated the 
10th day of July, 1925, is the Last Will and Testament of 
Samuel II. Wenck, deceased; that at the time of the making, 
subscribing and acknowledging of the said paper writing 
the said Samuel H. Wenck, deceased, was of sound and dis¬ 
posing mind and memory, and was capable of making a 
valid will, deed or contract; that the said paper writing was 
not obtained and the execution thereof was not procured by 
fraud and/or coercion upon the said Samuel II. Wenck, de¬ 
ceased, by any person or persons whatsoever; and that the 
said paper writing was freely and voluntarily executed and 
made as the Last Will and Testament of the said Samuel 

H. Wenck, deceased, and was not procured by the 
23 exercise of undue influence upon him by any person 
or persons whatsoever. 

THE RIGGS NATIONAL BANK, 
By WM. J. FLATHER, 

Vice-President. 

FRANK J. HOGAN, 

GEORGE M. McKEE, 

ARTHUR J. PHELAN, 

Attorneys for The Riggs National Bank. 

District of Columbia, ss : 

I, William J. Flather, being first duly sworn on oath de¬ 
pose and say that I am a Vice President of the Riggs Na¬ 
tional Bank of Washington, 1). C.; that I have read the fore¬ 
going and annexed answer by me subscribed as such Vice 
President; that I know the contents thereof; and that those 
matters and facts therein stated upon personal knowledge 
are true, and those stated upon information and belief I be¬ 
lieve to be true. 

WM. J. FLATHER. 

Subscribed and sworn to before me this 20th day of April, 
1926. 

[notarial seal.] WM. H. DORSEY, 

Notary Public, D. C . 
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(Endorsement: Answer, Filed Apr. 21, 1926. James 
Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

24 Order Framing Issues. 

Upon consideration of the caveat of Millard F. Wenck, 
Gertrude Humphreys, R. Gleamrode Golden Wenck and 
Estella Wilkinson filed herein against a certain paper writ¬ 
ing dated the 10th day of July, 1925, which was filed herein 
the 16th day of October, 1925, purporting to be the last will 
and testament of Samuel II. Wenck, deceased; and the an¬ 
swer of the Riggs National Bank, executor of said estate 
filed thereto, it is this 10th day of May, 1926, 

Ordered, that the following issues be and they are hereby 
framed to be tried before a jury on the lltli day of October, 
1926. 

One. Was the paper writing filed in this Court and bear¬ 
ing date of 10th day of July, 1925, the last will and testa¬ 
ment of Samuel H. Wenck, deceased? 

Two. Was the said Samuel II. Wenck at the time of the 
making and subscribing or of the acknowledging by him of 
the said paper writing of sound and disposing mind and 
capable of executing a valid deed or contract? 

Three. Was the said paper writing dated the 10th day of 
July, 1925, obtained or the execution thereof or the sub¬ 
scription thereto procured from the said Samuel H. Wenck, 
deceased, by coercion, fraud or duress practiced upon the 
said Samuel H. Wenck by any person or persons? 

Four. Was the said paper writing dated the 10th day of 
July, 1925, obtained or execution thereof procured from the 
said Samuel II. Wenck, deceased, by undue influence 

25 of certain person or persons? 

JENNINGS BAILEY, 

Justice. 

We consent. 

FRANK J. IIOGAN, 

ARTHUR J. PHELAN, 

Attys. for Caveatees. 

JNO. A. THOMPSON, 

Atty. for Caveators. 
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(Endorsement: Order framing’ Issues. Filed May 10, 

1926. James Tanner, Register of Wills, D. C., Clerk of 
Probate Court.) 

26 Memorandum. 

Oct. 11, 1926.—Order re-setting date for trial of issues 
until Nov. 30, 1926. 

27 Order Aligning Parties. 

It is this 28th day of March, 1927, Ordered that in the trial 
of the issues framed in the above entitled cause, the cavea- 
tees shall be and they hereby are made parties plaintiff and 
the caveators parties defendant. 

By the Court: 

WALTER I. McCOY, 

Chief Justice. 

(Endorsement: Order Aligning Parties. Filed Mar. 28, 

1927. James Tanner, Register of Wills, D. C., Clerk of 
Probate Court.) 

28 This cause coming on to be heard before a Justice 
holding a special term as a Probate Court for the 

trial of Will contests, it is Ordered by the Court that the 
issues heretofore framed in this cause be tried by the jury 
summoned and now in attendance upon that Court; where¬ 
upon come here as well the (Caveators) Defendants, by 
their attorneys, Geo. II. Lamar, John A. Thompson and 
Isaac Lobe Straus, as the (Caveatees) Plaintiffs, by their 
attorneys, Frank J. Hogan and John A. Hines, and a jury 
of good and lawful men of the District of Columbia, to wit: 
Artis W. Fields, John Ghilardi, Albert F. Haas, Jerome C. 
Jackson, J. Walter Jacob, Arthur Levy, C. J. C. Quinn, 
Frank G. Ruebsam, Carl Spalin, Clias. S. Thomas, Jos. C. 
Wynkoop, George Youngerman, who, being duly sworn to 
try and true answers make to said issues, after hearing the 
evidence in part, is respited until the regular meeting of the 
Court tomorrow. 

Docket Entries. 

Mch. 28, 1927.—Order that issues be tried by jury in at¬ 
tendance upon Circuit Division No. One, holding a special 
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term as a Probate Court For tlie trial of will contests. Jury 
sworn and respited until tomorrow. Witnesses for (Cavea¬ 
tors) Defendants 4. 

(Endorsement: First Minute Entry. Filed Mar. 28,1927. 
James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) 

29 Now come here again the parties aforesaid in man¬ 
ner aforesaid, and the same jury that was respited 
yesterday; whereupon the jury, after a further hearing of 
the^evidence, is again respited until the regular meeting of 
the Court tomorrow. 


Docket Entries. 

Mch. 29,1927.—Jury respited until tomorrow. Witnesses 
for (Caveators) Defendants 2. 

(Endorsement: Second Minute Entry. Filed Mar. 29, 
1927. James Tanner, Register of Wills, D. C., Clerk of 
Probate Court.) 

w 

30 Now come here again the parties aforesaid in 
manner aforesaid, and the same jury that was re¬ 
spited yesterday; whereupon the jury, after a further hear¬ 
ing of the evidence, is again respited until the regular meet¬ 
ing of the Court tomorrow. 

Docket Entries. 

Mch. 30,1927.—Jury respited until tomorrow. Witnesses 
for (Caveators) Defendants 8. 

(Endorsement: Third Minute Entry. Filed Mar. 30, 
1927. James Tanner, Register of Wills, D. C., Clerk of 
Probate Court.) 

31 Now come here again the parties aforesaid in man¬ 
ner aforesaid, and the same jury that was respited 

yesterday; whereupon the jury, after the case is given them 
in charge, upon their oath say: 

In answer to the First Issue: Was the paper writing filed 
in this Court and bearing date the 10th day of July, 1925, 
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the last will and testament c? Samel H. Wenek, deceased? 
They answer “Yes”. 

In answer to the Second Issue: Was the said Samuel H. 
Wenck at the time of the making and subscribing or of the 
acknowledging by him of the said paper writing of sound 
and disposing mind and capable of executing a valid deed 
or contract? They answer “Yes”. 

In answer to the Third Issue: Was the said paper writ¬ 
ing dated the 10th day of July, 1925, obtained, or the ex¬ 
ecution thereof or the subscription thereto procured from 
the said Samuel H. Wenck, deceased, by coercion, fraud 
or duress practiced upon the said Samuel H. Wenck by any 
person or persons? They answer “No”. 

In answer to the Fourth Issue: Was the said paper writ¬ 
ing dated the 10th day of July, 1925, obtained or the execu¬ 
tion thereof procured from the said Samuel H. Wenck, de¬ 
ceased, by undue influence of certain person or persons? 
They answer “No”. 

32 Docket Entries. 

Meh. 31, 192.7.—Verdict sustaining Will. Witnesses for 
(Caveators) Defendants 1. 

Proceedings before Circuit Division No. 1 of the Supreme 
Court of the District of Columbia, Holding a Special Term 
as a Probate Court for the trial of Will Contests. Mr. 
Chief Justice McCoy presiding. 

FRANK E. CUNNINGHAM, 

Clerk , 

By FRED C. O’CONNELL, 

Asst. Clerk. 

(Endorsement: Fourth Minute Entry. Verdict Sustain¬ 
ing Will. Filed Mar. 31, 1927. James Tanner, Register of 
Wills, D. C. Clerk of Probate Court.) 

33 Upon motion of counsel for the caveatecs in this 
case, and upon consideration of the prior proceed¬ 
ings herein, it appearing to the Court that by the verdict 
of the jury empaneled to try the issues framed therein, the 
paper writing dated the 10th day of July, 1925, filed in this 
Court the 16th day of October, 1925, purporting to be the 
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last will and testament of Samuel II. Wenck, was sustained, 
and that this will has formerly been admitted to probate, 
it is this 25th day of April, A. D. 1927,— 

Adjudged, ordered and decreed, That the order admitting 
to probate, the said will of Samuel H. Wenck, deceased, 
dated the 10th day of July, 1925, as to both real and per¬ 
sonal property, as the last will and testament of said 
Samuel H. Wenck, deceased, be and the same is hereby ap¬ 
proved and ratified and continued in full force and effect. 

And it is further Ordered, that the letters testamentary 
thereunder issued to The Riggs National Bank of Wash¬ 
ington, D. C., executor in and by said will nominated, are 
also hereby approved and ratified. 

And it is further Ordered, that the caveatees recover 
against the caveators their costs, to be taxed herein, and 
for execution therefor. 


By the Court: 


WALTER I. McCOY, 

Chief Justice. 


From the above decree the caveators, defendants and each 
of them note an appeal in open court to the Court of 
34 Appeals, and the bond for costs on appeal is fixed 
in sum of One Hundred Dollars or a cash deposit 
of Fifty Dollars in lieu thereof. 

WALTER I. McCOY, 

Chief Justice. 


(Endorsement: Order ratifying Order for probate and 
Letters Testamentary. Filed Apr. 25, 1927. James Tan¬ 
ner, Register of Wills, D. C., Clerk of Probate Court.) 

35 Memorandum. 


Apl. 25,1927.—Appeal noted. Undertaking $100, or cash 
deposit of $50. 

36 Memorandum. 

May 13, 1927.—Undertaking on Appeal of Millard F. 
Wenck, Jr., et al. ($100.00) approved and filed herein. 
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37 Memorandum . 

May 17, 1927.—Bill of Exceptions filed in Duplicate. No¬ 
tice given. Date of hearing June 16, 1927. Service ac¬ 
knowledged. 

38 Me m o rand u m . 

May 26, 1927.—First Account of Executor approved and 
passed. Recorded Accounts No. 164, folio 181. 

39 Assignment of Errors. 

The caveators in the above-entitled cause, Millard F. 
Wenck, Gertrude Humphreys, R. Gleamrode Golden Wenck 
and Estella Wilkinson, assign the following as reversible 
errors upon which they will rely in prosecuting their appeal 
herein from the verdict directed by, and the judgment of, 
the Supreme Court of the District of Columbia, holding a 
Probate Court, made and entered herein on the 25th day of 
April, 1927: 

1. In directing the jury to find and render a verdict for 
the caveatees on each of the issues. 

2. In finding and deciding and instructing the jury ac¬ 
cordingly, that there was no evidence legally sufficient to 
entitle the caveators to a verdict in their favor upon the 
issues, or upon any of the issues. 

3. In the entry of the decree approving, ratifying and 
continuing in full force and effect the former order admit¬ 
ting* to probate as the Last Will and Testament of Samuel 
II. Wenck, deceased, the paper writing bearing date the 
10th day of July, 1925, and approving the issuance there¬ 
under of letters testamentary to the Riggs National Bank, 
Executor named therein. 

4. In finding and deciding that there was no evidence, 
adduced by and on behalf of the caveators, legally suffi¬ 
cient to require the Court to submit to the jury the ques¬ 
tion whether or not the said paper writing of July 10,1925, 
was the Last Will and Testament of said decedent. 

5. In refusing to submit to the jury, under proper in¬ 
structions upon the evidence in the case, the question 
whether or not under the provisions of Section 1635 of the 
District of Columbia Code, the execution by the said Samuel 
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H. Wenck of the said paper writing of July 10, 1925, pur¬ 
porting to be his last Will and Testament, was a consum¬ 
mate and final act on his part, so as to make the said 

40 paper writing operative and effective as his Last Will 
and Testament more than one calendar month before 

the death of said decedent. 

6. In refusing to submit to the jury, upon the testimony 
and evidence in the case adduced by and on behalf of the 
caveators, the question whether or not at the date of said 
paper writing of July 10, 1925, purporting to be the Last 
Will and Testament of Samuel H. Wenck, the said de¬ 
cedent was of sound and disposing mind and capable of 
making a valid deed or contract. 

7. In finding and deciding that the testimony and evi¬ 
dence adduced by and on behalf of the caveators affirma¬ 
tively established, as a matter of law, that the said Samuel 
H. Wenck at the date of said paper writing of July 10, 
1925, purporting to be his Last Will and Testament, was 
of sound and disposing mind capable of executing a valid 
deed or contract. 

8. In granting the motion of caveatees for a directed 
verdict on all of the issues, the Court considered and re¬ 
lied, in part at least, upon certain documentary evidence 
which had been offered bv and on behalf of the caveatees 
and identified by the witness Mapliis, and which evidence 
was in conflict with the evidence offered by the Caveators 
upon a material fact. 

9. Tn granting the motion of caveatees for a directed 
verdict sustaining the will on each issue framed, the Court 
considered and passed upon the sufficiency, weight and ef¬ 
fect of certain conflicting testimony adduced by the cave¬ 
ators and caveatees respectively, and thereby passed upon 
and determined an issue of fact which it was the sole prov¬ 
ince of the empaneled jury to determine. 

10. The refusal of the Court to permit the witness Mapliis 
to testify concerning the verity of her purported will of 

September 1, 1925. 

41 11. The refusal of the Court to permit the witness 
Swink to testify as to what impression he received 

from his conversation with decedent about the bedstead. 

12. The refusal of the Court to permit the witness Swinck 
to testify as to decedent’s mental condition on the occasion 
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of his first visit to the hotel, which was about the date of 
the alleged will in question. 

13. The refusal of the Court to permit the witness Swinck 
to give his opinion as to whether or not “the testator was 
able to make a valid deed or contract”. 

14. The refusal of the Court to permit witness Swinck 
to give the reasons for his opinion with reference to the 
mental capacity of decedent. 

15. The granting by the Court of motion of caveatees, 
voluntarily suggested by the Court, to strike out an illus¬ 
tration of decedent made by the witness Jackson. 

16. The refusal of the Court to permit the witness Jack- 
son to illustrate to the jury how the appearance and actions 
of decedent resembled an abnormal and grotesque char¬ 
acter portrayed by a moving picture actor named Lon 
Chanev. 

17. The granting of the motion of caveatees to strike out 
part of testimony of witness Humphreys, containing the 
word, “flippy,” and refusal by the Court to permit her 
explanation of her meaning thereof, as applied to the con¬ 
duct of decedent, and the holding that such use of slang was 
violative of the provision that Federal Courts must be con¬ 
ducted in the English Language. 

18. The refusal of the Court to permit caveator Wilkin¬ 
son as a witness to testify with reference to her exclusion 
from the home of her aunt prior to decedent’s removal 

therefrom. 

42 19. The refusal of the Court to permit said Wil¬ 

kinson to testify why she did not visit her Uncle 
after a certain incident. 

20. The refusal of the Court to permit the witness Gross 
to give his opinion as to whether or not the decedent in 
July 1925 “was capable of executing a valid deed or con¬ 
tract”. 

ISAAC LOBE STRAUS, 
GEORGE H. LAMAR, 

JNO. A. THOMPSON, 

Attormjs for Caveators. 

(Endorsement: Assignment of Errors. Filed Jun. 20, 
1927. James Tanner, Register of Wills, D. C., Clerk of 
Probate Court.) 
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43 Designation of Record. 

The Clerk will please prepare the record on Appeal in the 
above entitled cause, to include the following: 

1. Will of Samuel H. Wenck. 

2. Petition of Riggs Bank for probate and record of 
will and for letters testamentary. 

3. Waiver and consent of Mary C. Mapliis. 

4. Summons against Millard F. Wenck, et al. 

5. Order of publication. 

6. Order admitting will to probate and record and grant¬ 
ing letters testamentary to the Riggs National Bank. 

7. Letters testamentary. 

8. Inventory of money and debts. 

9. Inventory of appraised personal estate. 

10. Petition and caveat of Millard F. Wenck, et al. 

11. Answer of Riggs National Bank to caveat. 

12. Order framing issues and notice of trial. 

13. Memo, of orders continuing dates for trial of issues. 

14. Order aligning parties. 

15. Minute entry of March 28, 1927. 

16. Minute entry of March 29, 1927. 

17. Minute entry of March 30, 1927. 

18. Minute entry of March 31, 1927. 

19. Order approving and ratifying order admitting will 
to probate, and further approving letters testamentary 
issued to the Riggs National Bank and order caveatees to 
recover costs. 

20. Appeal noted. Undertaking $100 with $50 deposit. 

21. Undertaking on appeal approved. 

22. Memo, of filing bill of exceptions and notice of sub¬ 
mission. 

44 23. Docket entry of filing first account of Execu¬ 
tor. 

24. Assignment of errors. 

25. Bill of exceptions. 

26. This designation of record. 

ISAAC LOBE STRAUS, 
GEORGE H. LAMAR, 

JOHN A. THOMPSON, 

Attorneys for Caveators. 
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Service acknowledged and consent noted this 12th day of 
July. 

FRANK J. HOGAN. 

ARTHUR J. PHELAN. 

JOHN W. GUIDER. 

(Endorsement: Designation of Record. Filed Jun. 30, 
1927. James Tanner, Register of Wills, D. C., Clerk of 
Probate Court.) 

45 Form No. 82. 

Supreme Court of the District of Columbia, Holding a 

Probate Court. 

District of Columbia, to wit: 

I, Theodore Cogswell, Deputy Register of Wills for the 
District of Columbia, Clerk of the Probate Court, do hereby 
certify the foregoing pages, numbered from 1 to 44, in¬ 
clusive, to be true copies of the originals of certain papers 
on tile in the office of the Register of Wills, Clerk of the 
Probate Court, in case No. 33,793, estate of Samuel H. 
Wenck, deceased, wherein Millard F. Wenck, Jr., et al., are 
appellants and The Riggs National Bank of Washington, 
D. C. is appellee, the same constituting a full, true and cor¬ 
rect transcript of record of proceedings had in said cause 
according to the Designation of counsel filed therein and 
made a part hereof. 

I further certify, That the bond for appeal, in the penalty 
of One Hundred dollars, was duly filed by said appellants, 
and approved bv said Court on the 13th day of May, A. D. 
1927. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of the said Probate Court, this 18th day of 
July, A. D. 1927. 

[Seal Supreme Court of the District of Columbia.] 

THEODORE COGSWELL, 
Deputy Register of Wills for the District 

of Columbia, Clerk of the Probate Court. 
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46 Filed May 17, 1927. James Tanner, Register of 
Wills, D. C. Clerk of Probate Court. 

In the Supreme Court of the District of Columbia, Holding 

a Probate Court. 

Administration, No. 33793. 

In re Estate of Samuel H. Wenck, Deceased. 

Bill of Exceptions . 

Be it remembered that the above entitled cause came 
up for hearing before Mr. Chief Justice McCoy and a Jury 
on March 28, 29, 30 and 31, A. D., 1927, and Isaac Lobe 
Straus, George H. Lamar and John A. Thompson appear¬ 
ing for the Caveators and Messrs. Frank J. Hogan, John 
W. Guider, and Arthur Phelan appearing for the Cav- 
eatees, and certain beneficiaries to the will. 

Whereupon the parties were aligned, the caveatees being 
made plaintiff and the caveators being made the defend¬ 
ants. 

Thereupon the plaintiff to maintain proof of the will, 
gave evidence by the three attesting witnesses hereinafter 
named tending to prove as follows: Laura Forbes, 
Evelyn P. O’Neal and George M. McKee, severally tes¬ 
tified that their signatures were attached to the paper writ¬ 
ing dated the Tenth day of July, 1925, purporting to be the 
last will and testament of decedent, that they were ac¬ 
quainted with the decedent, Samuel II. Wenck, that he 
signed the paper writing in the several places on same 
in their presence, and that their signatures were attached 
to the paper writing at the request of decedent in his 
presence and in the presence of each other. 

Thereupon the paper writing in controversy purport¬ 
ing to be the last will and testament was, without objection 
by caveators, read in evidence as follows: 

4 ‘I, Samuel H. Wenck, of the City of Washington, Dis¬ 
trict of Columbia, do make, publish and declare the follow¬ 
ing to be my last will and testament, hereby revoking any 
and all wills and codicils at any time heretofore made by 
me. 
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47 ITEM I: I direct my executor herein after named 
to pay all of my just debts and the expenses of my 

last illness and funeral, in such amount as it may deem 
proper, as soon after my death as may he practicable. 

ITEM II: I direct that my remains shall be buried in the 
Mt. Hebron Cemetery at Montclair, New Jersey, by the 
side of the grave where my wife is buried. As promptly 
as possible after receiving notification of my death, I re¬ 
quest that my executor hereinafter named shall notify the 
minister or ministers for the time being of the First Con¬ 
gregational Church of Washington, D. C., and request them, 
if more than one, or him, if only one, to proceed to Mont¬ 
clair, New Jersey for the purpose of performing the last 
rites over my remains, which services shall be held either in 
a Congregational Church of that town or at the cemetery, 
as said minister or ministers shall in his or their discretion 
determine. 

I direct that my executor shall notify Mr. Peter S. Van 
Reyper, Treasurer of the Mt. Hebron Cemetery Associa¬ 
tion at Montclair, New Jersey, or the then treasurer if the 
said Peter S. Van Reyper shall not be holding office, and 
arrange for the preparation of a grave in said cemetery, 
with a cement box and lid, similar to the one wherein lies 
the body of my wife. 

I request my executor to inquire of my sister, Mistress 
Mary C. Maphis, if she desires to be present at the services 
hereinabove referred to at Montclair, and if she wishes 
to attend, I request that unless she otherwise desires some¬ 
one from the offices of my said executor attend her. 

I direct that my executor shall pay from the assets of 
my estate the proper and reasonable expenses of the 
minister or ministers aforesaid, of my sister, and of the 
person who shall attend her, the amount thereof in each 
case to he such as my executor in its sole and uncon- 

48 trolled discretion shall determine to be proper and 
reasonable. 

ITEM III: I direct that as soon after my death as may 
be practicable my executor hereinafter named shall convert 
into cash all of the assets of my estate, either by public 
or private sale, or both, as my executor shall deem most 
advantageous, no purchaser from my said executor being 
required to see to the application of the purchase money. 
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ITEM IV: I give and bequeath unto my sister, Mistress 
Mary C. Maphis, the sum of Ten Thousand Dollars 
($10,000.00). 

ITEM V: I give and bequeath unto Miss Helen M. Kiendl 
of 55 Lindsley Avenue, West Orange, New Jersey, the sum 
of Five Thousand Dollars ($5,000.00). 

ITEM VI: All the rest, residue and remainder of my 
property and estate I give and bequeath to The First Con¬ 
gregational Society of Washington, at Washington, Dis¬ 
trict of Columbia, in absolute estate, for such purpose or 
purposes as the governing body of said Society may de¬ 
termine. 

ITEM VII: I hereby name, constitute and appoint The 
Riggs National Bank of Washington, D. C., to be the 
Plxecutor of this my last will and testament, and I request 
that it shall not be required to furnish bond, surety or 
other security under this my last will and testament in any 
jurisdiction where it may be probated or where any of my 
property or estate may be found. 

In witness whereof, I have hereunto set my hand and 
affixed my seal, this tenth day of July, A. D. 1925. 

(Signed) SAMUEL H. WENCK. [seal.] 

Signed, sealed, published and declared by the above- 
named testator, Samuel II. Wenck, as and for his last will 
and testament, in our presence, and we, at his re- 
49 quest, in his presence and in the presence of one an¬ 
other, have hereunto subscribed our names as at¬ 
testing witnesses, on the day and year last hereinbefore 
written. 

(Signed) LAURA A. FORBES, 

°/ Riggs National Bank , Washington , D . C. 
(Signed) ‘ * EVELYN P. O’NEAL, 

% Riggs National Bank t Washington, D . C. 
(Signed) GEORGE M. McKEE, 

% Riggs National Bank, Washington , D. C. 

Thereupon evidence was adduced by caveators, tending 
to maintain all of the issues on their part joined. 

During the progress of the trial, the following herein¬ 
after recited proceedings occurred: 

3—4622a 
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Mrs. Mary C. Maphis, a widow residing 214 Fourth Street, 
S. E., Washington, 1). C., testified that she is a full sister of 
the decedent, Samuel II. Wenck, that the family, besides her 
parents and herself, consisted of three brothers, George, 
Samuel il. and Millard Wenck, the last named being the de¬ 
ceased father of the caveators and her brother George hav¬ 
ing long since died unmarried and without issue. The orig¬ 
inal family home was in Shenandoah County, Virginia. 
Samuel was born December 1, 1847. When “they began to 
draft the young men at 1(3 years of age,” her father being 
opposed to his serving in the Confederate Army, Samuel 
joined his brother George in Baltimore, and took a position 
with him in the service of the Baltimore and Ohio Railroad. 


Later they both went with the Erie Railroad, Samuel going 
first to New York City and then to Clifton, N. J., where he 
was residing and serving in the capacity of a travelling 
Auditor in 1881, when witness visited him there. 

lie had previously married Miss Carrie Waterman, a 
school teacher teaching at Havre de Grace, Maryland. Her 
father and mother were native born English. When Samuel 
Wenck lived in Baltimore, she was conducting a boarding 
house there and he boarded for a time at this house. When 


witness visited her brother in Clifton, N. J., she found him 
and his wife “very harmonious.” Decedent afterwards 
moved to Montclair, N. J., where his wife died in 1913. 

Asked if, during the life time of his wife, decedent 
50 visited his family or had any personal association 
with his family, the witness stated that “he visited 
us twice,” the last time she thinks was in 1890; “he wrote in 
one os his letters that if he could make it suit passing along 
there he would visit us.” On the occasion of the two visits, 
witness and her husband were living in Shenandoah County, 
Virginia, and her father was living with them and he came 
to see his father. 


When decedent was at their home in 1890, he said that 
“his wife did not like” witness, and witness stated that his 
wife “wanted him to drop all his people,” and further that 
“she was a woman that did not mix up with anyone. She 
did not have visitors. She kept to herself.” 

Asked if decedent ever requested her, “not to write him 
at his home,” witness stated that “he wrote several letters, 
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and told me not to write to him, until lie was at a place long 
enough that I could answer his letter at the place where he 
was, while he was away. He did not say at any time why 
he did not want her to write to him. He did not want me to 
send letters to Montclair, New Jersey. ,, There was intro¬ 
duced in evidence the letter to witness from decedent, writ¬ 
ten from Providence, R. I., dated February 14,1904, marked 
‘‘Caveators’ Exhibit 2,” in which he said: 

44 1 received your letter of December 5th, and from it saw 
that you have moved to Bosic City, and, hope you find the 
change agreeable and profitable. I have, thus far, had noth¬ 
ing that has taken me to your neighborhood except in pass¬ 
ing through on express trains, but if the opportunity occurs 
I should certainly avail myself of it. 

* * # * # # # 

We are well & I hope you are all the same. I shall be 
here a week or ten days, so that if you wish to write, please 
address me, care of this Hotel, so that the letter will get 
here within that time. Otherwise, do not write until you 
hear from me again.’’ 

51 Witness stated that subsequently, after the death 
of her husband, she wrote decedent, directing her 
letter to him in Montclair, N. J., “telling him that my hus¬ 
band died.” The response to this letter, written by dece¬ 
dent to witness from Rochester, N. Y., under date of Febru¬ 
ary 15, 1907, was introduced in evidence, marked “Cavea¬ 
tors’ Exhibit 3,” in which decedent says: 

“Powers Hotel. 

“Rochester, N. Y., Feb. 15, 1907. 

“Dear Sister Mary: 

“Your letter of December 21 was duly received, and I 
was very sorry to hear of the death of Mr. Maphis. Am 
glad to hear that you are fairly well. I am well as usual. 
This has been a different kind of winter from the one we 
had last year; a good deal of snow and some very cold days. 

“You can keep the watch you speak of, as T do not want it. 

“If you desire to please me, you will not write any more 
letters to Montclair. I gave you this intimation once be- 
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fore. Whenever I am located in some place long enough to 
advice you & get your reply, L aill write you. 

“Do not reply to this as 1 leave almost immediately. 
“Your brother, 

SAMUEL II.” 


Witness further testilied that she taught school befotfo 
her marriage and saved enough to buy a home in Strausburg, 
Virginia, and, after her husband had failed in business and 
became broken in health, she sold it for double its cost, and 
they moved to Basic City, where they opened up a store and 
she bought a house, ller husband died in 190(), and she 
moved to Washington in 1914; and, after selling her Basic 
City house for double its cost, she bought 305 C Street,South¬ 
east, where she conducted a boarding house; and, by 1921, 
she had this furnished house clear and $1500 in bank. When 
she moved to Washington, she wrote decedent her address; 
but she received no word from him until in 1921, he wrote 
asking her if she “was still over there” on C Street. That 
they exchanged several letters in which he inquired about 
her financial condition and whether the house was paid for 
and was advised that it was paid for, but that she was plan¬ 
ning to buy a better property, lie told her to look around 
for such property and stated that he would “give” her 
$4,500, or $5,000 to “reimburse” her for “what I had 
52 done for my parents, he would give it to me as a gift 
for what I had done for them.” The particular let¬ 
ter in which this was stated she had destroyed. Decedent 
first visited witness in Washington on October 21, 1921, the 
second visit was made March 22, 1922, and he moved from 
Montclair, N. J., to her new home, 214 Fourth Street, South¬ 
east, April 24,1922. Witness was not expecting to visit her 
on the occasion of his first visit. He came unexpectedly. 
He came to her door. Decedent stayed there until later in 
the afternoon, but did not stay all night; at that time he 
went back the same day. Decedent had previously by cor¬ 
respondence told her to look around and buy a house which 
she had done and she had selected a house which she liked 


better than any other and written to him that she would 
rather he should see the house before she bought it. So he 
came over that day and went over to the house and looked 
through it. That was the 4th Street house. On the occa- 
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sion of that visit, after they looked through the house he 
went to Mr. Donoghues Real "Estate Office with her and gave 
her a check for $4500. Witness remarked to him on that 
occasion that he could occupy the second floor and if that 
would suit him at any time to just come on, but decedent 
did not say that he would nor did he say that he would not, 
but later wrote to her definitely that he would come. This 
was done in his letter to witness, dated Montclair, N. J., 
March 25, 1922, which was introduced in evidence marked 
“Caveators’ Exhibit No. 4” and reads as follows: 

“Montclair, N. J., March 25,1922. 

“Dear Sister Mary: 

“I arrived here all o. k. yesterday evening, and, after a 
good night’s rest, I have been thinking the whole matter 
over, and have taken into consideration the great dis¬ 
appointment and loneliness you showed that you felt at our 
parting, I have finally and positively reconsidered my de¬ 
cision, and, I will positively remove all my effects to your 
house after April 24 next. 

53 “Therefore, please have those three rooms va¬ 
cant on that day so that my things can be moved 

into them when they reach Washington. 

“I will make use of a bowl and pitcher in whatever room 
I may use for my bed-room, and, later on, I can have water 
introduced if I should feel that I want it. As I never use a 
bath tub, but use a sponge bath, it makes no difference to 
me, and the toilet part of the bath room is all right. 

“Therefore, if you want to paper the rooms before I 
come, you can do so, and T presume that is all that you will 
want to do for me. 

“The furniture that belongs to you in those rooms can be 
set on side of each room, or in the hall, but must not 

54 interfere with the carrying in my things. After I 
get my things settled, you can decide what to do with 

any of your furniture that you cannot make use of on the 
first floor. 

“Do not strain yourself by lifting and moving any of 
your furniture, but hire a man to do the work for you. 

“I cannot remember positively, but I think all those 
rooms have mouldings for hanging pictures, but if they 
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have not, please have them firmly nailed on by the paper 
hanger (in each room) and I will pay for it. 

“I am responsible to you for the rest of those rooms from 
the time they are vacated, so that you need not trouble 
about the loss of earnings. 

“I cannot think it is necessary for me to mention any¬ 
thing else, but is there is, please ask me. 

“Hoping that this will make you feel happy, and, find you 
well, I am, with much love. 

Your only brother, 

SAMUEL H.” 


Witness testified that decedent moved to the second floor 
of her Fourth Street house as planned April 24, 1922, and 
remained an occupant of her house until he moved to the 
Annapolis Hotel on May 5, 1925. 

Witness testified that while decedent was at her home, he 
was very particular, “worse than an old maid,” he “kept 
everything in neat order,” and “if he saw a little speck of 
dust he would get after me about it;” that he was also par¬ 
ticular about his personal attire, “he would not come down 
to my table without 1ms coat, necktie and collar on,” that 
he dressed with great precision and would “have his stiff 
cuffs on too;” his breakfast had to be served in courses and 
if anything of the succeeding course was brought in before 
he was “through with the other he did not like it.” 
55 Witness was asked whether or not she observed 
any difference in his dress or in the way his room 
was kept, and she replied, that a person that is very sick 
cannot dress himself as well as he can when he is well. 
He could not put his socks on. Witness testified that he 
paid a chambermaid after he got to the hotel to attend to 
his rooms, but the chambermaid did not attend to his rooms 
as she had done when he was living at her house. Witness 
was again asked whether or not the room kept by him at 
the hotel was kept in the same orderly way in which it had 
been kept at her home and she replied that she thought it 
was so packed and jammed that he had to leave things just 
as they were. Je just had two rooms at the hotel and he 
had so much furniture that you would almost stumble over it 
trying to get around. He had to leave things the way they 
were, he could not place them any other way. Witness was 
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again asked about his personal dress and she testified that 
when she went there, the weather was very hot and that he 
did not have his coat on; that the first time she went up 
there to see him he was in the restaurant sitting at a table 
and she waited for him in the lobby and when he came in 
from the restaurant he looked very nice and neat. He 
looked as he had always looked. That was about three 
weeks after he had gone to the hotel. 

Witness further testified that he “did not look so well 
when he first came on” to her home; that he had kept 
bachelors’ hall part of the time in Montclair and “he looked 
rather pale and badly,” but after being in Washington a 
while he looked much better,” and took on “a rosy com¬ 
plexion, and looked different;” and he was a believer in 
Homeopathic School of Medicine, and went occasionally to 
see Dr. Pedrick, who was a schoolmate of, and recom¬ 
mended by, his Doctor at Montclair; that, as she afterwards 
learned from him, he had been ruptured before he moved 
to Washington, but as he afterwards told her, Dr. Pedrick 
said “it would not do to perform an operation,” because 
“there was something wrong with his heart,” that he said 
the Doctor told him that “he had a crack in his 
56 heart,” meaning “that he had a leakage of the 
heart”; that his apparent improved condition con¬ 
tinued for several years; that took long walks, in the 
mornings about the city, yet, the witness stated, he, like 
all old people, would feel badly at times and then get better; 
that he was reticent about his illness, and, in response to 
her inquiries for his health, he would say: “Don’t ask me 
about it, it just makes me think about it and 1 want to 
forget it.” 

She further testified that, while living at her home, de¬ 
cedent “was of an irritable disposition,” which, when he 
left, he sought to excuse in his apologies to her by saying 
that “it was because I was feeling so badly”; that, “when 
he first came there he didn’t want” her “to have any 
visitors at all;” finally he did like some people and did not 
say anything and then again, there were others that he 
did not like. He did not object to some of the neighbors 
around there and witness was asked whether or not there 
were any to whom he did object, and she replied “no,” but 
—that he did not want her “to keep anyone all night,” 
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although people would come from a distance to see her, 
she ‘ 4 could not keep them all night;” that, “in order not 
to have any trouble,” she “just got them a room else¬ 
where.” Asked if he was not rude and irritable on certain 
occasions, witness stated, 

“Oh, well, simply he used to have a way of talking— 
When he would hear the bell ring and I would go to the 
door he would seem like he did not like it. He wanted me 
to just stop short and get rid of the people, and if I would 
take my time and talk a little he would not like it and would 
say I was talking too much; hut it was his way of doing.” 

This was “only now and then” and not often. 

57 Asked if during the period of his residence at her 
home, decedent made any wills, witness stated that 
she remembered him telling her about “two that he made 
before this last one;” that he told her about the first “not 
long after he came there;” “* * * he said to me he 
would leave me everything he had, and at first it was to 
go to the Homeopathics’ meaning the Homeopathic Society 
Montclair, N. J.; that later he told her “that he made an¬ 
other will and left” her “an income of $100 a month dur¬ 
ing” her “lifetime, and if that would not be enough they 
were to give” her $900 more a year.” 

The witness further testified that on May 5, 1925, the 
decedent removed from her home to the eighth floor of the 
Annapolis Hotel, then on the point of completion as a new 
hotel with apartments, the decedent furnishing his own 
apartment; that “just before he left her “house he got 
a misery in his back;” * * * “He said that he hurt 

his back rolling up rugs;” that “after he went to the hotel 
he seemed to go back so fast;” that he “was a very sick 
man, in a very weak condition;” that “about the first week 
in June” she began to notice evidences of swelling, first, 
in his face, then it was found that his feet were bady 
swollen; that the swelling also extended to his limbs; but 
she could not tell to what extent, if any, the trunk of his 
body was swollen; that the swelling continued and “he 
seemed to be very weak,” so much so, that he could hardly 
walk; that, when he would visit, her, she would have to 
accompany him back; that, in going to the car line he would 
walk slowly and would breathe hard, as though he was 
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short of breath, and witness became “alarmed,” that 
this condition became apparent “not very long after he 
went” to the hotel, she noticing it about the same time she 
first observed the swelling, although, before he moved to 
the hotel, he had difficulty in getting up and down the steps 
and she “noticed he had trouble with his breathing.” 
58 Witness was asked what change, if any, she no¬ 
ticed in his conversation and in the workings of his 
mind, and she replied that he seemed to be alright in his 
mind as far as he was concerned, but that it would take liim 
a little more time to say something, saying that when a per¬ 
son is sick and they cannot get around very well, it takes 
them a little longer to talk, that he kept up his conversation 
as he had formerly done and witness could see no difference 
in it, that he talked as sensibly as he had done at any other 
time. Witness noticed that he was weak physically as any 
sick person would be, but that decedent was alright as far 
as his mind was concerned. Witness did not see a thing 
wrong with his mind the very last Sunday she was there 
and she was with him on that occasion all Sunday after¬ 
noon, the whole afternoon, that she had taken a chicken 
dinner to him that day; that she spent the whole afternoon 
with him and he was sitting there conversing with her and 
on this occasion asked her in case of his death whether or 
not she would like to attend his funeral and she replied that 
she would and he then said he would write certain names 
of certain people down that he wanted her to m6et after she 
went out there, but that he did not get to do it. 

Witness further testified that he had been at the Hotel 
about three weeks before she called on him because he bad 
told her “not to come up there until he let her know;” he 
said that the rooms were not quite finished and that the 
windows were not washed and one day he came down and 
told her that it was alright for her to come up and see him 
now; that thereafter she “did not go up every day because 
he would not have liked it,” that she did not go as often as 
three times a week, “because he would not like it. He was 
peculiar. Sometimes he would tell my why,—even the last 
time I was up there he said, ‘don’t you come up here until 
I send for you, now.’ ” “That was the last Sunday I was 
there.’’ Just before his death, that he told her “when he 
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first went up there,’’ that she “should not come up 

59 there’’ and then when she went “there one morning 
when the Doctor was coming, and he said ‘say what 

you have got to say and get out of here;’ ” that was about 
three or four weeks before he died. 

Witness further testified that while decedent resided at 
her home, though “he did not attend the church much’’ and 
was not a church member, he went to the Presbyterian 
Church several times across the street from the residence, 
and went to the German Reformed Church with her one 
Sunday; that he also went to Ingraham Memorial Congre¬ 
gational Church twice to her knowledge; but “he did not 
seem to like it very well over there,” “he said he did not 
like it” without stating why; that he went to the First 
Congregational Church to her knowledge, twice before he 
joined that Church on Easter Sunday, to wit, April 12, 
1925; that he did not say why he joined that church and 
she did not ask him. He did say that he liked the Con¬ 
gregational Church because every church transacted their 
own religious business, they did not have any classes, or 
conferences or anything like these other churches had. 

Prior to his going to the Annapolis Hotel he told the 
witness that he was going there because he was ruptured 
and could not walk up and down the stairs very easily and 
he said there at the hotel he could just go in at the street 
level, go up and down in the elevator and he could get 
everything he wanted there. He could have his newspaper, 
get shaved, get anything he wished right there and could 
send his mail out without going out-doors or going up and 
down the stairs. He had complained to the witness about 
going up and down the stairs in her home. 

Witness further stated that before her brother went to 
the Hotel, he mentioned Mr. Harper’s name as being Gen¬ 
eral Manager of the Hotel; that on visiting the Hotel, her 
brother introduced her to Mr. Harper; that his rooms were 
on the same floor with those of her brother, “only out fur¬ 
ther in the corridor” not far from her brother’s rooms; 
that she remembers her “brother saying that Mr. Harper 
had a little girl” and he made a great deal of this 

60 little girl;” that her brother did not tell her that Mr. 
Harper was a member of the Congregational Church; 



RIGGS NATIONAL BANK, WASHINGTON, D. C. 


43 


that her brother told her he wanted the Reverend Dr. Win¬ 
ter, Assistant pastor of the First Congregational Church, 
“to have his large family Bible” and that she mentioned it 
to Dr. Winter at the funeral and he said that “he already 
had given him the Bible;” that she attended the First 
Congregational Church with her brother on one occasion 
and heard the Reverend Doctor Pierce, the Pastor, speak 
but she never met him; that her brother spoke to her about 
Dr. Pierce and showed her a letter at the Hotel one morn¬ 


ing showing that he had left some pictures and had given 
him a thousand dollars for the Church and he said Dr. 


Pierce said in his letter that when he got home that Mrs. 
Pierce had given him these things and he thanked my 
brother for his generous donation; that her brother said to 
her on that occasion, “if Dr. Pierce would tell the people 
about that now that it would be an inducement, for he said 
that if Dr. Pierce would say: ‘well you see here is a man 
just lately come into the Church and see what he has done,’ 
he said he thought that would be an inducement for the 
people to give generously.” 

Witness testified that later, to wit, about one week prior 
to September 1, 1925, her brother told her that, instead of 
his bequest to the Homcopathics at Montclair, New Jersey, 
he was going to leave a bequest to the First Congregational 
Church; that she thought that was rather strange because 
he thought so much of the Homeopathic Home in Mont¬ 
clair; that he said nothing to her about the item in favor 
of the young lady out at Montclair, her first knowledge of 
that having been learned through the publication of the 


paper. 

Witness was asked whether or not decedent told her at 
any time prior to July 10, 1925, that he intended making 
another will, a different will, and she testified that she went 
to the hotel one day and he either had a copy of it or a 
paper there and he read from it, s-ating that he was going 
to make another will but that she did not read it and 
61 he did not read all of it to her. She did not know 
whether it was signed or not, but he had it in his 
hands like the will. Witness repeated, that she thought 
that was some time in July, 1925. Witness then said it was 
after that and the way he came to tell her was that he said: 
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“ ‘Now, 1 am a making of a will; I am going to leave you 
$10,000, and I want you to make your will*; and he got a 
paper and a pad and I sat down there and he commenced 
telling me what to put down on the paper. Well, I objected 
to it when I found out what he was doing and I said ‘I do 
not like to do that’; and he said ‘If you do not, I am not 
going to leave you one cent;’ and he got excited; and to 
please him I let him go on. ,, 

“Then he told me to take it down to the Washington Loan 
and have a copy made of it and bring it up the next day. I 
did not word it exactly as he had told me and I put it down 
there a little more to suit myself; and when he read it over 
the next morning he became very excited and did not 
like it.” • • • 

“Q. Now let me ask, before you developed that—I want 
to fix the time of it. Was not that nearer September than 
July! A. That was the latter part of August, I think. 

Q. The latter part of August? A. Yes, I think so. 

Q. That is what I wanted to know. I want the jury to 
know that. That was the latter part of August that that 
conversation took place? A. Yes. Well, he read the 
copy- 

Q. Now, wait a minute, Mrs. Maphis. The will involved 
in this case is dated July 10, 1925, so, would it not follow, 
that if the conversation you have just been describing took 
place the latter part of August, 1925, it was over a month 

after he made his will? A. Well, he said- 

Q. Now, when he spoke to you on the subject, bear- 
G2 ing in mine the facts I have just stated, are you able 
to recollect whether he said that he had actually 
made his will, or was anything mentioned as to a will ? A. 
He just said ‘I am going to leave you $10,000; and I want 
you to make your will now/ he said; and then he gave me 
a paper and pencil and dictated the way he wanted me 
to make it; and when I objected he became very much ex¬ 
cited; and he said, ‘If you do not make that will,’ he says, 
‘I won’t leave you one cent.’ 

So, just not to excite him any more I went ahead and 
wrote it; and I fixed it a little more to suit myself. I did 
not have it exactly like he told me, but he did not look over 
it to read it over. So he said: ‘You go down now and 
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have that copied and tomorrow morning you bring it back 
here.’ ” 

Witness further stated: “So T did. I took it down and 
I came down the next morning and took it up to the hotel 
and lie looked over it and he saw that it was not just exactly 
as he had dictated it and he became excited again, and he 
says: ‘If you don’t make that will/ he says, ‘the way I 
want you to make it, I won’t give you a cent; I will have 
a man come up here from the Riggs Bank and fix it.’ I 
did not know any of the Riggs Bank men and I was very 
much embarrassed, and I thought to myself, well, rather 
than have him do that I will go back to the Washington 
Loan. I had seen Mr. Baden and I told Mr. Baden, and 
Mr. Baden said, ‘Why, you have not got to make your will.’ 
He looked at me. And I told him, I says, ‘I don’t like to 
go back down there,’ I said, ‘because Mr. Baden will think 
I am losing my mind if I go down there again.’ lie said: 
‘Get Mr. Baden to come up here.’ He said: ‘If you don’t, 
I am going to send for men from the Riggs Bank to come 
down here.’ So I went back and I told Mr. Baden, and he 
looked at me so funny, and lie said: ‘Why, you haven’t got 
the money yet.’ I said: ‘I know, Mr. Baden, but I can 
destroy that will,’ I said, ‘you just go ahead and make 
63 it.’ So Mr. Baden came up to the hotel and he dic¬ 
tated it. Of course I went back down there then 
and signed it; and the next morning he asked me did I sign 
that will. I did not want to tell him a falsehood so I said, 
‘Yes, I signed it.’ That was right, wasn’t it!” * # * 

Witness replied that she had signed it but she did not 
take it up after she had signed it, they kept it at the bank. 
When she told decedent that she had signed the will, he did 
not say any more. Mr. Baden is the Trust Officer of the 
Washington Loan and Trust Company and she had been 
doing business there and knew Mr. Baden as an official of 
that company. That the decedent did not know him. Mr. 
Baden came there to the Annapolis Hotel, but decedent did 
not know him prior to that time. Witness stated that it 
was not long before he told her to make her will, that he 
said he had made a will or was going to leave her $10,000; 
that he told her that before he asked her to make her will. 
It could not have been more than a week before, because 
lie told her on that occasion a certain day to come up there, 
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and the will she spoke of, her will, was dated the 1st of Sep¬ 
tember. 

“Q. Why did you execute that will at his direction? A. 
I was afraid he would drop dead in the bed there, because 
I knew he had heart trouble, and he got so excited that I 
did it. 1 did not want to be the cause of his death. I was 
afraid he would drop dead in bed. 

Q. Was he in bed when this was done? A. They had to 
prop him up in bed when Mr. Baden came up there, in a 
sitting position. 

Q. That was the latter part of August? A. Yes. 

Q. How long had he been confined to his bed before this, 
if at all? A. Oh, I think the doctor made him stay in bed, 
I guess several months, but he would stir around in the 
room and not stay in bed like the doctor told him.” 


64 “Q. Will you produce, please, the will which you 

signed at his direction? A. Yes, swr.” 


Thereupon, the witness identified and then was duly in 
troduced as “Caveators Exhibit No. 
meat, reading as follows: 


5” 


the original docu- 


“I, Mary C. Maphis, a widow, of the City of Wash- 
fir) ington, District of Columbia, being of sound and dis¬ 
posing mind, memory and understanding, do hereby 
make, publish and declare this instrument in writing as and 
for my last will and testament, hereby expressly revoking 
any and all former wills by me at any time made and pub¬ 
lished. 

First. I direct mv executor hereinafter named to pay oft* 
and discharge any and all just debts that may be due and 
owing by me at the time of my deceased, and soon there¬ 
after as may be practicable. 

Should I fail to have a headstone placed at my grave, I 
direct mv executor to do so and to select a design which is 
generally used in Fort Lincoln Capitol Cemetery of Prince 
George’s County, Maryland, and that my remains be in¬ 
terred in mv lot therein known as number 177a Section A. 
* 

Second. Should my brother, Samuel H. Wenck, survive 
me, I give and bequeath unto him, absolutely, the sum of 
five thousand (5,000) dollars. Tn the event, however, that 
my said brother should predecease me, I give and be- 
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queath the said sum of five thousand (5,000) dollars unto 
the First Congregational Society of Washington, Washing¬ 
ton, D. C., to be received by it as a memorial to my said 
brother. 

Third. In the event that my said brother, Samuel II. 
Wenck, should predecease me and provided that I shall 
have received from his estate the sum of ten thousand dol¬ 
lars which he shall have bequeathed to me by virtue of his 
last will and testament, I give and bequeath the said sum 
of ten thousand (10,000) dollars, or so much thereof as my 
estate may consist of after the discharge of my debts and 
the payments and bequests providede to be made in the pro¬ 
ceeding, the first and second, paragraphs of this my last 
will and testament, unto the said First Congregational 
Society of Washington, Washington, I). C., to be received 
by it as a memorial to my said brother. The bequests 
made to the said Society are pursuant to an undcr- 
66 standing with my brother that should my estate, at 
the time of my death, be sufficient and he predecease 
me, I should bequeath the sum of five thousand (5,000) dol¬ 
lars to the said Society, which sum represents an advance 
which my said brother had made me; and in the further 
event that he predecease me and I actually receive from his 
estate under his last will and testament the sum of ten thou¬ 
sand dollars, which it is his intention to bequeath to me, 
that I should bequeath the said sum of ten thousand dollars 
in addition to the said amount of five thousand dollars to 
the said Societv; and in the further event that my estate 
should be insufficient to make such additional bequest of 
ten thousand dollars to the said Society, that I should give 
the rest,’ residue and remainder of my estate unto the said 
Society as a memorial to him. 

Fourth. After the discharge of all debts, claims and be¬ 
quests provided to be paid and made in the preceding three 
paragraphs of this my last will and testament, I give and 
bequeath all of the rest, residue and remainder of my es¬ 
tate, if any there be, absolutely, unto the Grace Reform- 
Church, now located on 15th Street, Northwest, between 
Rhode Island Avenue and P Street, in the City of Washing¬ 
ton, District of Columbia. 

Lastly. I hereby nominate, constitute and appoint The 
Washington Loan and Trust Company, a corporation duly 
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created and existing under and by virtue of the laws of the 
United States, relating to the District of Columbia, and 
having its principal place of business in the City of Wash¬ 
ington, said District, as the executor of this my last will and 
testament. 

To enable tlie payment in cash of my debts and the be¬ 
quests herein made, I direct my said executor to reduce the 
corpus of my estate to cash as soon as practicable after my 
death, and for this purpose I authorize and empower 
67 my said executor to sell and dispose of the same or 
any part thereof, without any obligation whatever 
on the part of the purchaser or purchasers to see to the ap¬ 
plication of the purchase money. 


Witness my hand and seal this 1st day of September, 
A. D., 1925. 


MARY C. MAPI1IS. [seal.] 


Then and there signed, sealed, published and declared by 
the said Mary C. Maphis, as and for her last will and testa¬ 
ment, in the presence of us, who, at her request, in her 
presence and in the presence of one another, have hereunto 
subscribed our names as attesting witnesses, she having 
first signed and we initialed the foregoing pages hereof for 
identification. 

GRACE E. SIMERTNG. 

WILL YE B. CROSBY. 

LEONARD MARBIJRY.” 


Thereupon, counsel for caveators propounded the fol¬ 
lowing question: 

“By Mr. Straus: 

Q. Mrs. Maphis, it appears on page 68 of the Stenog¬ 
rapher’s report of your testimony of yesterday that you 
said, after the talk with vour brother about vour will of 
September 1st, “So I went back and I told Mr. Baden, 
and he looked at me so funny, and he said; ‘Why, you 
haven’t got the money yet; 

“I said: ‘I know, Mr. Baden, but I can destroy that will,’ 
I said, ‘You just go ahead and make it.’ ” 

What did you mean by that, Mrs. Maphis?” 
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G8 To this question objection, on the ground that it 
is calling for a conversation between Mrs. Mapliis 
and Mr. Baden out of the presence of the testator, and al¬ 
though it was admitted without objection, counsel now in¬ 
tend to go further with it, was made by counsel for cavea- 
tees, which was sustained and exception was duly noted. 

Then the following question was likewise asked: 

“Q. Do you regard yourself as bound to permit the will 
which you executed at the dictation of your brother, as you 
have testified, to remain in effect!” 

To this objection was likewise interposed, the same was 
sustained by the Court and exception noted. 

Then the following question was likewise asked: 

“Q. Is it your purpose to permit the will which you ex¬ 
ecuted on September 1, 1925, at your brother’s dictation to 
remain in effect!” 

Objection made and sustained and exception noted. 

Then the following question was asked: 

“Q. Assuming that you should revoke or rescind the will 
which you executed on September 1,1925, would you, in that 
event, namely, your revocation of that will, accept the legacy 
of $10,000 bequeathed to you under your brother’s will in 
issue in this case!” 

To which objection was made and sustained and exception 
noted. 

The witness testified that her brother told her of his pur¬ 
pose to move to the hotel several weeks before he went; that 
on one occasion at the hotel Mr Harper, her brother, Mrs. 
Jenkins and the witness were all present and a conversation 
ensued in which Mr. Harper spoke pleasantly of decedent 
in his presence, referring to decedent as “one of the first 
patrons” of the hotel; that the reference which Mr. Harper 
made on that occasion to decedent, “Seemed to please” de¬ 
cedent, that the Sunday before her brother died, he said to 
her that ‘ 4 he was dizzy, ’ ’ felt light headed. ’ ’ He told 
G9 the witness on this occasion that the doctor said to 
him that he could walk out pretty soon, but decedent 
said he was so lightheaded, that was due to his having been 
sick and not eating much, witness supposed. Prior to his 
leaving her home, decedent had never complained to her 
about dizzy spells. 


4—4622a 
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On cross-examination the witnes ; testified that her brother 
George has been dead “a good many yearsthat he left no 
children, being “a single man;” that their brother Millard 
died in Brunswick, Maryland, March G, 1922, just a month 
or so before brother Samuel came to Washington;” that she 
last saw her brothers Millard and Samuel together on the 
occasion of their mother’s funeral in 1879; that she went to 
see her brother Millard in his last illness, that he died the 
very evening she got home, but she weather and 
70 roads at Brunswick were so bad that she did not go 
to the funeral; that her brother Samuel was not at 
her brother’s home in Brunswick when she was there; that 
decedent “mentioned one day” that her “brother Millard 
could not have accummulated anything having a family to 
support that he did, it cost something to support a family;” 
that decedent did not say anything to witness about any 
estrangement between him and their brother Millard, but 
that she heard him say to caveator, Gertrude Humphreys, a 
daughter of this brother Millard Wenck that if Millard had 
written to him and apologised for some letter which de¬ 
cedent objected to, they would have made up, but he never 
had written and they never made up. ’ ’ 

Witness further testified on cross-examination that from 


the time of her letter to decedent in 1907 to that of 1914, she 
did not write to him; that the letter of 1914 gave her Wash¬ 
ington address, “so that if he wanted to write to” her, “he 
would know where to write, but he did not answer;” and it 
was seven years before he wrote her “a little note” in 1921, 
introduced in evidence as “Mapliis X No. 1,” dated Janu¬ 
ary 2G, 1921, saying: 

“Are you still at 305 C St., S. E., Washington? If not, 
please give me your present address and oblige, 

Your brother, 

(Signed) S. H. WENCK.” 


Witness then went over much she had stated on direct 
examination as to the correspondence and meeting with de¬ 
cedent which ensued and to which was added that, after the 
$4500 had been given her decedent added the further sum 
of $500 to the gift making up $5000 in all; that, according to 
his own words, he was going “to reimburse me for what I 
had done;” that she moved into the Fourth Street house 
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December 7,1921; that i.: the same month she received from 
her brother a box of candy for Christmas. 

71 Witness identified a letter dated December 19,1921, 
as being in the handwriting of decedent whereupon 
this letter was introduced in evidence, marked Maphis X 
No. 2, and read to the jury as follows: 

“Montclair, Dec. 19, 1921. 

‘ ‘ Dear Sister Mary : 


“I sent you today a parrel (by parcel post), containing 
2 lbs. Page & Shaw Chocolates & Ribbons, to which the en¬ 
closed card belongs. 

“I hope you will like the ‘Sweets’ & I think you will, as 
P. & S. are considered the finest candies. I sent it thru 
early, so that you will surely get it before Christmas. The 
P. M. General has urged early shipments. 

“I send you in another envelope a small 1922 Calendar. 

“In haste, 

“Your brother, 


“SAMUEL IL” 


The witness identified, and there was introduced in evi¬ 
dence marked, “Maphis X No. 3” a letter from decedent to 
witness, dated March 10, 1922, which was read to the jur^ 
as follows: 


“S. II. W enck, Accountant, Montclair, N. J. 


“March 10, 1922. 

“Dear Sister Mary: 

“Your letter of the 8th instant with telegram and two 
pictures came to hand yesterday. I am glad you went to 
see Millard while he was still living, as you will feel better 
satisfied, no doubt. He is at rest, but is better off then liv¬ 
ing and suffering from his various ailments. I return the 
telegram and pictures herewith. Which is Millard Jr.—the 
youngest or the oldest—and what is the name of the other 
one ? 

72 “The weather here 7th & 8th was similar to what 
you had. Yesterday was bright & sunny, but today 
it is dark with a little sprinkling rain —rotten weather 
for out of doors, so I have stai-d in. 
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On cross-examination tlie witnes ■; testified that her brother 
George has been dead “a good many years;” that he left no 
children, being “a single man;” that their brother Millard 
died in Brunswick, Maryland, March 6, 1922, just a month 
or so before brother Samuel came to Washington;” that she 
last saw her brothers Millard and Samuel together on the 
occasion of their mother’s funeral in 1879; that she went to 
see her brother Millard in his last illness, that he died the 
very evening she got home, but she weather and 
70 roads at Brunswick were so bad that she did not go 
to the funeral; that her brother Samuel was not at 
her brother’s home in Brunswick when she was there; that 
decedent “mentioned one day” that her “brother Millard 
could not have accummulated anything having a family to 
support that lie did, it cost something to support a family;” 
that decedent did not say anything to witness about any 
estrangement between him and their brother Millard, but 
that she heard him say to caveator, Gertrude Humphreys, a 
daughter of this brother Millard Wenck that if Millard had 
written to him and apologised for some letter which de¬ 
cedent objected to, they would have made up, but he never 
had written and they never made up.” 

Witness further testilied on cross-examination that from 
the time of her letter to decedent in 1907 to that of 1914, she 
did not write to him; that the letter of 1914 gave her Wash¬ 
ington address, “so that if he wanted to write to” her, “he 
would know where to write, but he did not answer;” and it 
was seven years lief ore he wrote her “a little note” in 1921, 
introduced in evidence as “Maphis X No. 1,” dated Janu¬ 
ary 26, 1921, saying: 

“Are you still at 305 C St., S. E., Washington? If not, 
please give me your present address and oblige, 

Your brother, 

(Signed) S. H. WENCK.” 

Witness then went over much she had stated on direct 
examination as to the correspondence and meeting with de¬ 
cedent which ensued and to which was added that, after the 
$4500 had been given her decedent added the further sum 
of $500 to the gift making up $5000 in all; that, according to 
his own words, he was going “to reimburse me for what I 
had done;” that she moved into the Fourth Street house 
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December 7, 1921; that i.. the same month she received from 
her brother a box of candy for Christmas. 

71 Witness identified a letter dated December 19,1921, 
as being in the handwriting of decedent whereupon 
this letter was introduced in evidence, marked Maphis X 
No. 2, and read to the jury as follows: 

“Montclair, Dec. 19, 1921. 

‘ ‘ Dear Sister Mary : 


“I sent you today a parrel (by parcel post), containing 
2 lbs. Page & Shaw Chocolates & Ribbons, to which the en¬ 
closed card belongs. 

“I hope you will like the ‘Sweets’ & T think you will, as 
P. & S. are considered the finest candies. I sent it thru 
early, so that you will surely get it before Christmas. The 
P. M. General has urged early shipments. 

“1 send you in another envelope a small 1922 Calendar. 

“In haste, 

“Your brother, 


“SAMUEL H.” 


The witness identified, and there was introduced in evi¬ 
dence marked, “Maphis X No. 3“ a letter from decedent to 
witness, dated March 10, 1922, which was read to the jurj 
as follows: 


“S. II. Wenck, Accountant, Montclair, N. J. 


“March 10, 1922. 

“Dear Sister Mary: 

“Your letter of the 8th instant with telegram and two 
pictures came to hand yesterday. I am glad you went to 
see Millard while he was still living, as you will feel better 
satisfied, no doubt. He is at rest, but is better off then liv¬ 
ing and suffering from his various ailments. I return the 
telegram and pictures herewith. Which is Millard Jr.—the 
youngest or the oldest—and what is the name of the other 
one? 

72 “The weather here 7th & 8th was similar to what 
you had. Yesterday was bright & sunny, but today 
it is dark with a little sprinkling rain —rotten iveather 
for out of doors, so I have sta*-d in. 
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“If I should want to leave here about the 24th to the 
27th of April, so as to have ray rooms here vacant for May 
1st, would it be possible to have the rooms, you assign to 
me, vacated and papered, without causing any inconven¬ 
ience to any one! 

”f will visit you the latter part of this month, (March), 
«.~J. will then decide definitely. 

“I am well & hope you are the same. 

“Your affectionate brother, 

“SAMUEL H. 

“P. S.—Are all the rooms, in both houses , fully occu¬ 
pied ?” 

The witness testified that the telegram referred to was 
to her from her nephew, Millard Wenck, advising her of 
the death of his father, that the pictures of some “of Mil¬ 
lard’s children!”; that three of them later came to see de¬ 
cedent at her home, but the other one, Millard, who lived 
in Baltimore did not see him; that the other son is about 
25 years of age and saw him at her home one evening. 
Millard, Jr. had never been to her house during her broth¬ 
er’s life time. Witness’ nephew, Gleamrode, came over to 
her house while her brother was there one night, with his 
sister Gertrude, and that was the only time he had ever 
seen him there. 

[Break in copy. Something omitted.—Printer.] 

73 parks and what a splendid thing it was to have the 
parks; that he liked the trees in a city s/ch as this; 
that he told her that Washington had many interesting 
things in connection with the Government and it would 
reallv take a long while for one to really see them all thor- 
oughly; that it 1925 he moved to the Annapolis Hotel and 
some weeks before he moved there he told her that he was 
going; he also told her that even though he was vacating 
the three rooms in her home he would pay for them until 
she could get someone else to occupy them and that he did 
that; that every month while he was at the Annapolis Hotel 
until the rooms were rented he gave her his check. 

That he did not pay in advance but always paid at the 
end of the month by check; that he made out the checks for 
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himself; that she though.': lie kept a hook in which he put 
down his expenditures because he was very precise about 
everything. Thereupon witness was shown two check 
books; counsel stated that the labels of one had come off; 
that the book was marked “Riggs National Bank, Wash¬ 
ington, D. C.” and in the handwriting of decedent was a 
label with the initials “C. N. No. 2.” Witness was shown 
check book’s stubs starting with March 25, 1924, and iden¬ 
tified all of the stubs to be in decedent’s handwriting, 
whereupon the stubs referred to were marked “Maphis 
Cross Examination No. 4” and were introduced in evi¬ 
dence. Witness was shown another book marked “C. B. 
No. 2” beginning August 1, 1925, which showed in the de¬ 
cedent’s handwriting balance brought forward from the 
previous book to be $785.63; then some other entries, one 
of which was August 17, 1925, and one in September 
marked “General Motors,” all of which were entries iden¬ 
tified by the witness as being in her brother’s handwriting. 
Then on the next page of that stub were three entries cov¬ 
ering checks Nos. 101, 102 and 103, inclusive, going down 
to September 14, 1925, all of which entries were in the 
handwriting of witness’ brother. The stubs referred to 
were marked “Maphis Cross Examination No. 5” and were 
offered in evidence. 

74 In the last check book referred to, counsel took a 
paper which was a monthly statement from The 
Riggs National Bank to Samuel H. Wenck, on which was 
written in the handwriting of witness’ brother “deduct 
No. 93 outstanding $1,000.00.” Paper referred to was of¬ 
fered in evidence and marked “Maphis Cross examination 
No. 6.” Counsel then showed witness a little book on the 
first page of which was marked “Cash Debit 1924;” begin¬ 
ning with the first entry of January 1, “To balance 
$1,559.41; in bank $1,519.79; on hand $39.62.” Witness 
identified all the entries in that book, including three pages 
in all, as being in her brother’s handwriting, and in the 
same book in the middle of the following page was the no¬ 
tation “1925” and that started “Cash Dr. Expeditures, 
1925, January 1, Balance brought forward $2,222.58,” all 
of which entries were identified by the witness to be in 
her brother’s handwriting; and the next page went to the 
last entry “September 14, 1925, General Motors, $25.00,” 
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which was also in decedent \j handwriting. Witness was 
then shown pages of the same book marked “Cash Cr. 
1924/’ first entry of which was “January 2, to M. C. 
Maphis, December rent and board, $90.00“ which was in 
decedent’s handwriting. Then continued four pages of en¬ 
tries, all of which were identified in the handwriting of de¬ 
cedent, which entries were for the year 1924. Counsel then 
turned to following page where appeared “Cash Cr. 1925, 
January 19, Montclair Trust Co., shares M. T. stock at 
$200.00, $1,000.00.“ Witness identified that as well as the 
two following pages of entries made in the year 1925 to 
be in decedent’s handwriting, as well as the fourth page 
going down through several entries to September 2, 1925. 
The book referred to was then marked “Maphis Cross Ex¬ 
amination No. 7“ and was offered in evidence. 

Witness then identified checks from No. 51 to 103, in¬ 
clusive, the first being dated March 14, 1925, and the last, 
September 14, 1925, as all being in her brother’s handwrit¬ 
ing, but noted that check No. 93 was missing. Checks 
75 referred to were all marked “Maphis Cross Exami¬ 
nation No. 8“ and were thereupon offered in evi¬ 
dence. 

Witness then identified checks of April 1, 1924, May 1, 
1924, June 2, 1924, July 30, 1924, August 1, 1924, Septem¬ 
ber 2, 1924, October 1, 1924, October 31, 1924, December 3, 

1924, December 31, 1924, January 31, 1925, February 28, 

1925, March 31, 1925, April 30, 1925, June 1, 1925, June 30, 
1925, July 31, 1925, as being made out by her brother and 
payable to her order. Witness’ attention was called to the 
fact that the last check was only for $20.00 and explained 
that by saying it was for one-half month, that she had 
rented the rooms and he paid for the difference. Witness 
further testified that after her brother came to Washing¬ 
ton he told her that he had made a will, in which he left 
his property to her if she survived him and, if she did not 
survive him it was to go to the Homeopathic Society of 
Montclair to whom he had previously given his home at a 
low price; that later on her brother told her lie had made 
another will in which he had left some income to her dur¬ 
ing her life and the rest of his property at her death to 
the Homeopathic Society; that he told her he had put a 
provision in that will whereby by application to the bank 
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witness eoulcl have the amount increased by $900.00 more a 
year, the stipulated income to be $100.00 a month; that 
when he was at the Annapolis Hotel he told witness he 
had made another will or was about to make another will 
and that he was leaving her $10,000.00 outright and the 
balance to the First Congregational Church. Before he 
moved to the Annapolis Hotel, decedent never asked wit¬ 
ness anything about her will but said to her several times 
before she had made it that she ought to make one. 

Counsel thereupon asked the following question-: 

“Q. Hod you ever make a will before September 1, 1925? 
A. Yes. 

Q. Hid he help you make that will, or tell you what to 
put in it? A. We agreed—the time he willed me 
76 everything, he said, he would will me everything 
if T would will him, and we did. 

Q. You agreed on that, and he made a will leaving you 
everything, and you made a will leaving him everything, 
if he lived longer than you? A. Yes. 

Q. And in that will, at his request, you put in a provi¬ 
sion that if you should live the longest and he should die, 
llien your property would go to the Homeopathic Society? 
A. Yes. He requested me to do that. 

Q. You and he agreed on that? A. Yes. 

Mr. Straus. Are those wills in existence, Mr. Hogan? 

Mr. Hogan. Not that T know of. My information is, as 
I told you, that when he made a will, he destroyed his 
former will. • • • 

Mr. Straus. I assume that if counsel have the papers- 

Mr. Hogan. I will produce them. 

Mr. Straus. That he will produce them. 

Mr. Hogan. Any paper T have, I will produce, and when 
1 ask about a paper that would be in our possession, which 
I do not produce, it means that I have not got it. 

Mr. Straus. I understand. That is all right.’’ 

Witness was then shown an envelope postmarked June 20, 
1925, addressed to her, which she identified as being in the 
handwriting of her brother. Witness then identified a 
letter contained in the envelope and dated June 20, 1925, 
as being in her brother’s handwriting. Letter was marked 
“Maphis Cross Examination No. 9,” and offered in evi¬ 
dence, and reads as follows: 
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‘‘Hotel Annapolis, Eleventh, Twelfth and II Streets N. W., 

Washington, D. C. 


‘‘Dear Sister Mary: 


June 20, 1925. 


“I found the copper ingot paperweight with some other 
knick-nacks which I had put away in a special box. 
77 Therefore, you need not waste anv time looking for 
it. 

“Your brother, 

“SAMUEL H.” 


Witness then testified that the copper paperweight there 
in referred to had been lost and he had asked her to look 
for it; that before she had looked for it he sent her that 
note and that after she went back to the hotel on her next 
visit she saw that he had the paperweight. 

Witness was then shown a letter, the envelope of which 
was postmarked August 3, 1925, addressed to her, and 
identified the envelope as being in her brother’s hand¬ 
writing. Witness’ attention was called to notation in the 
left-hand corner above the printed name “Hotel An¬ 
napolis’’ of “S. H. W. 829,’’ which she identified as being 
in her brother’s handwriting. Witness then testified that 
her brother’s apartment number in the hotel was “829.” 
In the envelope above referred to was a letter which wit¬ 
ness identified as being in her brother’s handwriting. 
Said letter was marked “Maphis Cross Examination No. 
10” and was offered in evidence, and reads as follows: 


“Hotel Annapolis, Eleventh, Twelfth and II Streets N. W., 

Washington, D. C. 


“Dear Sister Mary: 


Monday, August third. 


“I will come at about 4 p. m. tomorrow Tuesday, to con¬ 
form to your regular dinner hour. 

“Your brother, 


“SAM H.” 


Witness then testified that she had asked him to come 
over for dinner; that her regular dinner hour was between 
five and six and that he came the next day for dinner; that 



RIGGS NATIONAL BANK, WASHINGTON, D. C. 


57 


lie had come to her home for dinner three or four times 
after lie moved to the Annapolis Hotel. 

Witness was then shown a letter addressed to her, dated 
July 7, 1925, and identified the envelope as being in 
78 her brother’s handwriting. This letter was marked 
“Maphis Cross Examination No. 11” and was 
offered in evidence and read to the jury as follows: 


“Dear Sister Mary: 


“Washington, 1). C., July 7, 1925. 


“I received your letter last week, and I thank you for 
the Beechers photograph, and I will keep it for myself, 
as it is the best likeness of him I ever saw, and looks just 
like him as I saw him when 1 heard him preach in Plymouth 
Church. 

“1 wish you would see Mr. Swink and ask him to sell the 
bedstead and the dressing case (or the former alone,) 
and 1 will allow him the commission that he himself will 
fix upon. 

“The next time you come here please bring two needles 
one for shirt buttons and one for drawer buttons, with 
threads to match. Also, bring along all pencils that need 
sharpening. 

“Am glad to state that I am gradually feeling better and 
I hope I will feel full relief by the end of this month. 

“Your brother, 


“SAMUEL IT.” 


Witness was then asked what she had done about the 

Beecher photograph referred to in the letter and replied 

that he had given her Henry Ward Beecher’s photograph 

years ago and had told her that he had one, that he had 

given it to Dr. Pierce and witness thought she would send 

him the one that she had so that he could give it to Dr. 

Winter, but he said that he would keep it himself. That 

was what he meant when he said “I think I will keep it 

mvself.” Witness then stated that the Ilenrv Ward 
• • 

Beecher referred to was the pastor of the Plymouth Church 
in Brooklvn. Witness’ attention was called to the fact 
that he spoke of having sold a bedstead and a dressing 
case and she explained that by saying that lie had the bed¬ 
stead there at the Annapolis Hotel and that it had such 


58 


MILLARD F. WEN CI\, JR., ET AL. VS. 


high head-boards and foot-boards and they were so 
79 low to the floor that it took up much room and he 
did not have very much room there and that he 
wanted to sell it and get a three-quarter or single bed, so 
that he could have more room up there and have his room 
more orderly, and he wanted Mr. Swink to trv and sell it 
for him; that Mr. Swink was in the real estate business 
on Fifth Street and he had met him several times; witness 
further explained that he had a pencil shapelier in his bed¬ 
room fastened to his library table and that the next time 
she came he wanted her to bring all the pencils that needed 
sharpening,—that he liked to sharpen pencils. 

Witness was then shown a letter dated August 28 and 
an envelope postmarked August 28, in the corner of which 
was the notation “S. II. W. 829’ ’ and addressed to her. 
Witness identified all of the writing on the envelope as 
being in her brother’s handwriting and the letter inside 
as also in her brother’s handwriting. Whereupon the 
letter and envelope were marked “Maphis Cross Examina¬ 
tion No. 12” and the letter was introduced in evidence and 
read to the jury as follows: 

“Hotel Annapolis, Washington, I). C. 


“Dear Sister Mary: 


Aug. 28. 


“If you come Sunday, please do so after 2.30 or 3 P. M. 
and bring along that copy of the last will as it will have to 
be revised. 

“Remind me to give you something I have for you.” 
“Your brother, 


“SAMUEL H.” 


Witness testified that that was the first time she had 
heard that he wanted her to bring the copy of her last will. 
In that letter decedent had asked witness to remind him to 
give her something that he had for her, and on the occasion 
of her visit that Sunday he gave her a little vase. Witness 
then testified that her brother had told her that when he 
died, if he died before she did, she would get $10,- 
80 000.00 under his will, and he told her on this accasion 

that he wanted her to go to the Washington Loan 
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and Trust Company, which was the place she had been do¬ 
ing business where she had made a will before and where 
her will was, the Trust Company having been the executor 
in her former will, and change her will so as to provide that 
$5,000.00 should go to the Congregational Church and also 
if, in the event she received after his death $10,000.00, and 
upon her death if her estate had that much money that 
that should go to the First Congregational Church in 
memory of Samuel II. Wenck, her brother; that decedent 
had told her that he wanted that. He had her take that 
down and told her he wanted such a will drawn for her; 
that a provision in her will leaving the balance to the Grace 
Reform- Church was her own idea. She made a memo¬ 
randum of what her brother wanted but changed it some¬ 
what to suit her own ideas and then went to Mr. Baden of 
the Trust Company and told him to draw it up in accord¬ 
ance with her memorandum; that she then when back with 
it the way Mr. Baden had drawn it and took it to her 
brother the following day; that he read it over and told her 
that she had not fixed it as he had told her; that it did not 
suit him and he wanted it changed, and she then said to 
him that she would have it drawn to suit him; that she 
went to Mr. Baden and brought him back to the hotel 
with her; that Mr. Baden, herself and her brother met in 
her brother’s room at the hotel and her brother told Mr. 
Baden directly what he wanted her to put in her will. Mr. 
Baden was sitting on the bed, witness was across on the 
other side of the room and decedent read off to Mr. Baden 
the wav he wanted the will drawn; that Mr. Baden took 
down notes and then went back to the Trust Company and 
drew it the way her brother said that he wanted it; that in 
a day or two she went to the Trust Company and signed 
the will and told him that she had done so. 

81 The witness further testified on cross-examination 

as follows: 

“Q. That is all I am going to ask you about the will. 
Now, let us go to the question of the $1,000 he gave to the 
First Congregation Church. A. Yes. 

Q. You told us yesterday that one day when you were 
up there he showed you a letter which he received from 
Hr. Pierce which pleased him, praising his generosity? A. 
Yes. 
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Q. He told you, did lie not, that the First Congregational 
Church was putting up a new building; that is right, is it 
not! A. Yes. 

Q. And that he had given $1,000, what he called a large 
contribution, because he said if it was stated that one man 
there had given $1,000, that that would encourage others 
interested in the church to make larger contributions there! 
A. Yes, one who had just lately come into the church. 

Q. That if one man who had just lately come in had 
given $1,000 that would be an encouragement to other peo¬ 
ple to give liberally! A. Yes.” 

82 Witness then stated she saw him on the Sunday 
before his death; that he died on Thursday, Septem¬ 
ber 24; that that Sunday Dr. Bradley had been there with 
her. Dr. Bradlev was a dentist who had done some work 
for her brother and he brought witness back to her home in 
his automobile, that Dr. Pedrick was not there that Sunday 
and that the only time she ever met Dr. Pedrick was on 
one occasion when she went to her brother’s room at the 
hotel and he said to her, ”sav what you have to say and 
be quick about it because the Doctor is coming,” and she 
went to Woodward & Lothrop’s and came back after while 
and found the Doctor there; that her brother introduced 
her to the Doctor and told her that he was glad that she 
had come back, and after the Doctor had gone she sat down 
at his request and stayed a while; that on the occasion of 
these visits to her brother at the hotel none of her nieces 
or nephews came with her. 

Counsel for the eaveatees then made the following state¬ 
ment to the jury concerning the checks, check stubs and 
memorandum book which had been introduced in evi¬ 
dence. 

83 ‘‘Mr. Hogan: Gentlemen, I am not going to read 
these checks again to you. You have heard them 

sufficiently. The checks begin with No. 51, and go to No. 
103, except check 93 is not in this list. Check No. 93, Ex¬ 
hibit No. 6, identified by the witness, is a monthly statement 
for the month of August, 1925, rendered by the Riggs Na¬ 
tional Bank to Samuel H. Wenek, and it shows a balance 
to the; credit of Mr. Wenck of $1,935.63; and under that 
balance he has written, as a witness identified it was his 
handwriting, this explanation of check 93, which is not in 
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here. He said, “Check 03 outstanding, $1,000:” and he 
drew a line: “Balance per check book $935.63, August 31, 
1925; and we turn to check book No. 2, which was opened 
August 1, 1925, and we find that the last balance on this 
date, 1925, August 1st, per this book, $785.63. 

Check book No. 1, the previous book, shows the last bal- 
a/ce $785.63, and that is put down here in the next book 
“$785.63.” He has drawn against that check for $50, No. 
101, to himself as “sundries” on August 17th, leaving a 
balance of $735.63; and he had deposited $200, leaving a 
balance of $935.63, which he puts in his handwriting on 
that page. 

Now, as to check No. 93, which is missing, by turning to 
the stubs of his check book No. 1 which begins in March, 
1924, we find that check No. 93 was drawn June 1, 1925, to 
the First Congregational Society for $1,000, building 
fund. 

84 In the little memo book, exhibit No. 7, during 1924 
and 1925 receipts, and 1924 and 1925 expenditures, 
he opened the book on January 1st, 1924, this way: “Jan¬ 
uary 1st, $1,559.41.” Then he notes how it is made up: 
“In bank $1,519.79; on hand $39.62,” the two making that 
total; and he enters a deposit in the Riggs Bank $6.52, and 
other items which I will not stop to check, but they are 
here for the jury to check over if they wish to. 

Every entry of receipts of dividends and interest in this 
book have a corresponding deposit in these check books. 

Every entry except entries of amounts drawn out here 
has a corresponding check. 

In 1925 when he opened there, he opens with a balance 
brought forward of $2,222.58; and the details of that amount 
are given of which $2,000 he brings forward from the end of 
1924—1924 $2,222.58 he brought over here and is made up 
as follows: “In Riggs $1,310.79; in Hibbs $897.51; cash 
$14.88.” 

In his expenditures, the first expenditure in 1925 was 
purchase of Montclair Trust Company stock five shares at 
$200 a share or $1,000, and a corresponding check. 

There were other purchases in 1925. On February 17th 
he purchased of W. B. Hibbs & Company 10 shares of 
General Motors common, $752. 
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On the first day of June, 1925, ho enters two gifts, one to 
the First Congregational Society in 1925 general fund $100, 
and the other one First Congregational Society building 
fund $1,000. 

In 1924, in his investments and expenditures he makes 
the following entry: 

On April 25th bought ten shares Sinclair Consolidated 
Oil stock through W. B. Hibbs & Company for $835.25. 

Bought on October 1st, 1924, 50 Great Northern Railway 
(Hibbs) $3,137.50?). 

85 Bought October 6th 30 shares Sinclair Oil Com¬ 
pany stock and in parenthesis ditto under Hibbs, 
$2,408.25. 

On October 11, 1924, bought 43 shares Bethlehem Steel 
stock (Hibbs) $4,206.95. 

There is another entry in there now, District of Columbia, 
personal tax to 6/30, 1925, $204.50. 

The other items were made up as I have said, of items 
carried in the two books, and the witness has testified that 
all the checks are made in his handwriting, signed by him, 
and every entry corresponding to the checks in here, and 
every addition and subtraction are made in his handwriting. 

That is all.” 

On re-direct examination the witness testified her wills 
other than that of September 1, 1925, were destroyed. 

In response to notice to produce the letter of Dr. Pierce 
to decedent, it was answered by counsel that neither the 
original nor a copy could be found, and witness testified that 
it was the habit of decedent to destroy letters, and the Court 
admitted as evidence what has previously been testified by 
the witness as the best evidence of the contents of that letter. 

Edward B. Swink testified that he was a real estate sales¬ 
man, residing 117 Fifth Street, Northeast. He first became 
acquainted with the late Samuel H. Wenck, through a Mrs. 
Rowland at whose home, 403 Seward Street, S. E., he 
roomed and boarded, some three years ago or about 1923, 
and while decedent was living with his sister, Mrs. Maphis, 
214 Fourth St., S. E. He first met him on the street in 
front of his boarding house, where he was introduced to 
decedent by his sister, Mrs. Maphis. After this meeting, he 
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accepted an invitation to visit him in his home to hear his 
Victrola records. Thereafter, he saw him infrequently in 
his home probably six or seven times and very often on 
the street, it being his habit after dinner to be out walking 
and they would frequently meet and would walk along to¬ 
gether sometimes around the Capitol grounds and 
86 other places. These meetings would occur sometimes 
two or three times a week and then sometimes he 
would not see him for two or three weeks. This acquaint¬ 
ance and these meetings continued until he removed from 
that boarding house which was perhaps a year after he 
first met Mr. Wenck. About the last time he saw decedent 
while he was living at his sister’s home, witness could not 
give the date, was when witness and decedent walked down 
on Fourth St. near D and listened to some people sitting in 
a colored Methodist Church. Decedent informed him at 
the time that he, from time to time, stood there listening to 
the music and talking to the people who attended the church. 

At the time of his visits with decedent, above referred 
to, witness thought him a bright and interesting man, who 
talked very extensively about affairs in his own experience 
in life. After witness removed from his former boarding 
house he did not see decedent for some time, not until he 
received a visit from the sister of decedent, Mrs. Maphis, 
who informd him her brother had removed to the Annapolis 
Hotel and that he was sick and she wanted to know about 
his condition and requested witness to call to see him, which 
witness did in the latter part of June or early in July, 
1925. Witness knocked at the door and decedent came to 
the foor and invited him in and witness had a long talk 
with him trying to find out about his condition. Decedent 
told witness that he had been sick but that he was improv¬ 
ing. He found witness greatly changed, physically and 
mentally, from what he had been when he last saw him, 
stating: 

“His condition was so different from what it had been 
when I last talked with him that it looked to me like he 
needed some care; and his sister seemed to be much dis¬ 
tressed about him being sick and she was wondering if he 
had proper care; and I talked to him along that line think¬ 
ing I might find out his real condition and find out just what 
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his sister might be able to cl >, if anything, to aid him; 

87 and during that conversation 1 found him a changed 
man from what he appeared to be in my previous 

talks with him. ,, 

Witness further based this observation on decedent’s 
general appearance. He was very dirty, his scalp, his ear, 
and he had on a linen suit that looked as though it had 
not been laundered for a long time. That witness noticed 
the soiled and untidy condition of decedent’s clothing and 
from the further fact that his trousers were unfastened, 
that is, two or three buttons on his fly were not buttoned, 
witness ascertained for the first time during their long ac¬ 
quaintance, that decedent was ruptured, witness was able 
to discern this rupture and judged from the condition of 
his trousers that perhaps the rupture had been bothering 
him and perhaps decedent had soiled his trousers by being 
annoyed and putting his hand there quite often, and during 
the whole time witness was in the apartment decedent made 
no attempt to fasten his clothing which witness tho/ght very 
odd, as decedent had previously always been so very neat 
and tidy in his appearance; when witness was leaving de¬ 
cedent accompanied him out of the room and witness no¬ 
ticing ladies at the elevator, reminded decedent of the fact 
that his pants were open and decedent closed them, then 
accompanied witness to the lobby; witness, in response to 
question to describe fully how the conversation of decedent 
at the time of the visit of witness to hotel compared with 
his conversation with witness while decedent lived with 
his sister, stated that witness tried in his conversation with 

decedent to ascertain why he had moved from the home 

* 

of Mrs. Maphis, stating how much concerned she was about 
his condition, but decedent could not keep his mind on the 
subject and would switch off and want to talk about girls; 
that witness was asked whether or not decedent said any¬ 
thing to him as to why he had left his sister’s home and 
taken up his residence at the hotel and witness replied 
that decedent had told him he wanted to be near the bank 
and that the hotel was convenient to his church; that 

88 he had joined the Congregational Church, the same 
church where the President attended, and that it was 

convenient for him to attend this church from the hotel, 
and that it was also convenient to the Riggs National 


RIGGS NATIONAL BANK, WASHINGTON, D. C. 


65 


Bank. Witness was then asked if decedent sawd anything 
further as to why he had left his sister’s home and estab¬ 
lished his residence at the hotel and he replied that de¬ 
cedent told him lie could not have company in his apart¬ 
ment at his sister’s. By “company” he meant “girls” 
and witness testified that decedent talked about girls each 
time witness called and requested him to bring some girls 
to see him at the hotel; that he made this request on the 
three occasions witness visited decedent at the hotel; that 
witness was asked whether or not decedent could carry on 
a connected and sustained conversation and he replied that 
“he could notice little breaks occasionally;” that witness 
tried to tell decedent about a recent trip witness had taken 
near the old home of decedent in the valley of Virginia, but 
decedent would get back to the hotel and church or about 
the service and expense of living there; decedent seemed 
to like the hotel all right but he did not like the expense 
there; then decedent showed witness about the apartment, 
directing his attention to a number of little things among 
which was some Chinese or Japanese vases and stressed 
the fact that decedent was very much interested in that 
kind of art and that lie was going to leave something to 
the Chinese Art Society. Witness further stated that when 
decedent lived with Mrs. Maphis his rooms were large and 
decedent, who was proud of his furniture, some of which 
was very old, could and did have same placed to good 
advantage, in an orderly manner, which fact seemed to 
please decedent very much, while in the hotel the rooms 
were small and there was too much furniture for the apart¬ 
ment and the rooms were so jammed until they were prac¬ 
tically like storage rooms and that you had to “weave 
your way around to get from one side of the room to the 
other;” that the room was in order or as near in order as 
it could be considering the amount of furniture and 
89 the way decedent had it placed. Witness further 
stated that decedent showed witness a large old bed¬ 
stead, which was so large a section had to be taken off to 
get it in the rooms, and decedent told witness he would 
like to have witness dispose of it. Decedent said it was 
quite valuable and he thought some of the dealers in an¬ 
tique furniture would give a nice price for that piece of fur- 

5—4622a 
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nitnro. Decedent thought the bed ought to be worth $800. 
Decedent gave witness history of the bed and talked to 
witness concerning same as to create in the mind of wit¬ 
ness an impression of the decedent’s intelligence, which 
witness was not permitted by the Court to state: 

“Q. Now I will ask you, from all that Mr. Wenck said 
about the bedstead, what impression did you receive from 
his conversation on that subject? 

Mr. Hogan: That is objected to. 

The Court: The objection is sustained. 

Mr. Straus: And an exception is noted.” 

Witness further stated that decedent’s physical condi¬ 
tion was very weak. Decedent tried to demonstrate how 
much he was improved by lying down on the bed and trying 
to get up, witness did not know how sick decedent had been 
but said that he was a man of some age, although he did 
not know how old, but was so feeble he had to make two 
or three attempts before he could get up. Witness was 
then asked: 

“Q. What have you to say with respect to his mental con¬ 
dition at that time? 

Mr. Ilogan: I object to that. 

The Court: The objection is sustained. 

Mr. Straus: And an exception is noted. 

DO Mr. Straus: From all you observed of him, his 
conversation, his physical condition, and his con¬ 
duct, his request to you to bring the girls to the hotel room, 
his explanation of why he left his sister’s home and went 
to the hotel, the state of his attire, the condition of his 
clothing and underclothing, and from all that you observed 
about him and all that you experienced with him at that 
visit, what would you say was his mental condition at that 
time? 

Mr. Hogan: I object. 

The Court: Yes. He may be asked, whether he got the 
impression that he was of sound or unsound mind. 

Mr. Straus: Predicated on all that I suggested before, 
all that you observed, all that he said and did, and so on, 
would you say whether or not he was of sound and dispos¬ 
ing mind? 
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Witness: No sir, I do not think that his mind was sound.” 

The witness was then asked, “Would you say at that 
time, the time of your visit to him, late in June or early 
in July, he was capable of making a valid deed or con¬ 
tract?” which was objected to on the ground it was calling 
for a conclusion, and on “the ground that the question of 
whether a man is capable of making a valid deed or con¬ 
tract is a question to lie determined by the court or court 
and jury, based upon facts, plus this lay opinion which 
you have already given, and which we might get under 
the other side,” to which the Court added, “it does not ap¬ 
pear that the witness knows what is requisite to make a 
valid deed or contract. He would have to be educated in 
the law.” Counsel for the caveators contended that it 
was proper to ask of a lay witness the formal question, 
“Would you say whether or not at the time of the execu¬ 
tion of the will, or within a reasonably approximate period 
of the execution of the will, the testator was able to make 
a valid deed or contract?” To this the Court replied, 
“That the question is frequently put here, and it is 
f»l answered because nobody objects — it, but when any¬ 
body does object, I always sustain the objection.” 
The Court further stated: “I do not know any authority 
which has sustained an exception to the exclusion of such 
a question.” * * * “I have made that ruling so many 

times that I am getting too old to change it. I sustain the 
objection, and you can note an exception.” Exception 
was noted and allowed. Witness was then asked: “You 
say that you think at that time Mr. Wenck was not of sound 
and disposing mind. Will you give the jury the reasons 
which lead you to that conclusion: Tell the facts, as you 
observed them, which lead you to that conclusion, that he 
was not of sound and disposing mind,” to which objection 
was made, and sustained, the Court holding it was merely 
a repetition. Exception noted and allowed 

On cross examination witness testified that decedent told 
him of having certain blood-relations, but did not say just 
how near they were to him. * Witness could not recall any 
of the conversations, except in addition to his sister there 
were some other relations. He did not tell witness anv- 

•r 

thing about his contacts with them. Witness described the 
bedstead as an antique with a very high headboard, so high 
they had to take a section off in the hotel; that he was told 
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by decedent it had a history and it came in a class of 
antiques and it was worth $800; witness had never dealt 
in antiques; that witness, without knowing decedent’s exact 
age, said he was a very old man, that witness went alone 
on the occasion of his visits to decedent at the hotel; that 
when witness first went to the hotel and knocked, he did 
not get anv answer and a lady rfaid, “Perhaps he is 
asleep; and she went to the door and knocked and decedent 
opened the door and witness went into the room that it was 
a very warm day and decedent was dressed in a linen suit 
and that some of the buttons on his fly were open; that wit¬ 
ness noticed what indicated decedent was ruptured and his 
trousers were soiled in a way they would be soiled if the 
rupture bothered him and he put his hand down there from 
time to time; and with the perspiration that would be pres¬ 
ent in warm weather he would get his trousers soiled; that 
decedent told witness he had been very sick and that 
92 he was getting his strength back and showed witness 
how he had progressed; and told witness he could 
not move the cot as suggested by witness; that when wit- 
ness was leaving decedent accompanied witness to the door 
and that witness thought him in such a condition witness 
did not think decedent was going any farther but he did 
walk down the hall to the elevator, and there were some 
ladies there and witness told decedent his fly was open 
and decedent then buttoned same. 

Phil J. Reiley testified that he was assistant manager of 
the Hotel Annapolis in this city during the period of time 
that Mr. Samuel IT. Wcnck resided there. That decedent 
was one of the first guests in the hotel. That he made the 
final arrangement with decedent. He undertook to make 
certain measurements in decedent’s apartment to ac¬ 
commodate his furniture and book shelves. That decedent 
came back prior to the time that he took possession of the 
apartment to verify those measurements and took up quite 
a lot of witness’ time doing the same thing over again. 
When he first came to the apartment he was very neat in 
his appearance, but after he moved in the building and be¬ 
came a tenant he was very careless in his attire, going back 
and forth through the lobby of the hotel to the dining room 
attired in a linen coat which was in want of repair and 
very dirty and untidy. He seemed to be dressed in that 
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manner usually when sitting around the lobby. Witness 
was then asked whether decedent was “liberal or illiberal 
after he came to the hotel,” to which objection was made, 
sustained by the Court and exception noted. Witness was 
asked whether or not any difference developed between 
himself and decedent with reference to a telephone bill and 
he replied that at the time his first account was rendered, 
one month after his arrival, decedent took a very violent 
exception to a service charge of seventy-five (75) cents for 
a telephone instrument which was part of the equipment 
of each apartment or room in the building, decedent’s rea¬ 
son being that he had no occasion for using a telephone 
and did not feel that he should pay for something 
93 that was of no service to him. Witness stated that 
after he explained the situation to decedent, the in¬ 
strument being part of the equipment furnished by the 
Telephone Company, he paid the bill and witness heard no 
more aboit it after that. Witness did not personally note 
any marked difference in decedent’s physical appearance 
after he came to the hotel for witness did not see very much 
of decedent after he actuallv became a tenant and settled in 
his quarters. Witness further stated that he did not see 
decedent very often except sitting around the lobby. 

On Cross Examination the witness testified that "'the 
Hotel Annapolis was opened in the Spring of 1925, that it 
was put up by the Wardman Construction Company and in 
May, 1925, decedent became one of the guests and from that 
time on, after it became operative, bills were rendered in 
the name of the “Hotel Annapolis,” Witness was then 
shown a check No. 83, dated March 19, 1925, made by de¬ 
cedent to the Wardman Construction Company, Inc., also 
check No. 91, dated June 1, 1925, to the Wardman Con¬ 
struction Company, also check No. 96, dated July 1,1925, to 
the Hotel Annapolis, and witness identified the stamp on 
that check as the one used by the Hotel for depositing the 
check. Witness testified that the March check was un¬ 
doubtedly to get the rooms in May and that on June 1 the 
bills became due and the check of July 1, one month after, 
the hotel then having its account in the name of the “Hotel 
Annapolis,” whereas the account had formerly been in the 
name of the “Wardman Construction Company, Inc.” Wit¬ 
ness identified check No. 100, dated August 1, 1925, as the 
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check of decedent. Also check No. 102 dated September 2, 
1925, which witness identified as decedent’s check to the 
Annapolis Hotel. Witness then testified again about the 
incident of the telephone service charge. 

Chester E. Jackson then testified that he was employed 
at the Hotel Annapolis in the spring and summer of 1925 
in the capacity of head bell man. He knew Mr. Samuel H. 

Wenck, having met him when first employed, Mr. 
94 Wenck being one of the few guests then in the Hotel 
when he came to work. He had occasion to observe 
him during the period of time from April until shortly be¬ 
fore decedent died. His impression of decedent’s physical 
condition was that he was a very feeble old gentlemen. In 
response to the following question. “Did you notice any 
peculiarities about him?’’ stated, “I could not say. I would 
see him once in a while come down and sometimes he would 
say a word, but of course all us boys would get out of his 
way, you know; we did not know who he was, you know.” 
Sometimes decedent would speak and other times he would 
not. Witness further testified decedent would come down 
to the lobby of the hotel first thing in the morning to get 
his morning paper without a collar and wearing slippers; 
decedent never gave witness a tip while he was there and 
witness never observed him give a tip to any of the boys; 
that “he was kind of stooped and he wouldn’t say nothing; 
just walking along, looked at you; that once in a while he 
would come in the porter’s room and sit down; that some¬ 
times he would speak and then again would not; that wit¬ 
ness never had much dealings with him. Witness further 
describing decedent’s appearance, stated that he looked like 
Lon Chaney and that the employees used to call him that; 
that “he was drooped over and walked along kind of with 
his hands behind his back like this,” witness giving illus¬ 
tration of what he meant; that decedent would, “stare at 
you and you would think it was kind of funny. It was kind 
of hard on the nerves, of course; that he would sit down 
and read and then look at you.” Witness was then asked, 
why the employees called decedent Lon Chaney, to which 
objection was made. The court then asked witness, who 
was Lon Chaney and was told he was a moving picture 
actor. Witness was then asked, in what picture Lon Chaney 
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was and what part he took that made witness call decedent 
“Lon Chaney,” to which objection was made, the Court 
then stated: 

“The Court: I do not know whether the jury has seen the 
movie in which somebody called Lon Chaney appears. I 
have not, and it does not mean a single thing to me. 

Mr. Hogan: Nor to me. 

95 The Court: The only thing we are concerned with, 
Mr. Lamar, is Mr. Wenck, and not Lon Chaney, or 
anybody else. What did Mr. Wenck look like, and what did 
he do? Let us keep down to the issue. 

Mr. Lamar. But the witness has made an illustration, 
and I am asking him why. 

The Court: He has, and if Mr. Hogan will move to strike 
it out, I will grant his motion. (To Mr. Hogan.) Do you 
move that? 

Mr. Hogan: I do. 

The Court: It is stricken out, and you can have an ex¬ 
ception, Mr. Lamar. 

Mr. Lamar: I note an exception to that. We wish to 
prove by this witness, and make an offer on the record, that 
the decedent was in his manner similar to the hunch-back 
character as presented by Lon Chaney, being the Hunch¬ 
back of Notre Dame, and that the testimony will illustrate 
to the jury, as nothing else could do, the appearance of this 
gentleman at the time this will was made, tending to in¬ 
dicate his mental condition and physical condition, his gaits, 
his movements, his deportment, the look of his eyes, and his 
general physical and general mental debility. We offer to 
prove that by this witness. 

Mr. Hogan: I object to the offer. 

The Court: I think you might just as well offer to put 
in Victor Hugo’s Hunch-back of Notre Dame. The objec¬ 
tion is sustained. 

By Mr. Lamar: We respectfully note an excep¬ 
tion.” # * * 

“Mr. Lamar: If your Honor please, I wish to supple¬ 
ment the offer I have already made by the offer to have 
the witness portray to the jury the Hunchback of Notre 
Dame, as portrayed by Lon Chaney, and illustrate in so do¬ 
ing the appearance of the decedent, as a supplement to the 
other offer. 
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Mr. Hogan: I make the same objection. 

96 The Court: Did they portray him in that show 
anywhere true to life as he was depicted by Victor 

Hugo? If they did, do you want me to tell the jury what I 
recollect about the Hunchback of Notre Dame? 

Mr. Lamar: No, sir, your Honor. We would like to have 
the witness do so. 

The Court: The witness is not any better than I am for 
that. At any rate, your offer is objected and the objection 
is sustained. You may take an exception. 

Mr. Lamar: I note an exception. 

The Court: Not that the witness may not, within certain 
limits, get up here, if he is able to, and imitate Mr Wenck’s 
walk. 

Mr. Hogan: He has done that, and no objection was made 
to it. 

The Court: That is what is objected to, but it is to setting 
up a standard of comparison which cannot be presented to 
the jury. 

Mr. Lamar: If your Honor please, as a member of the 
Bar, and knowing better even than the court as to how this 
witness can portray a fact in that way, I have made this 
tender, and I made it in good faith. 

The Court: I do not question your good faith. I over¬ 
rule many an offer here made in the utmost good faith, and 
make a mistake about it sometimes, too, as the Court of 
Appeals tells me. But that does not make any difference. 

Br. Lamar: That is the reason why we note an exception, 
with all due deference. 

The Court: That is the only way we get to the Court of 
Appeals. 

Mr. Lamar: We believe we have a right to portray to this 
jury— 

The Court: I have not the slightest doubt about it 

97 that you have not any such right. You might just as 
well say, ‘Have you read the Hunchback of Notre 

Dame, and if so, how, in your judgment, or in your observa¬ 
tion, did Mr. Wenck resemble the Hunchback of Notre 
Dame?” I certainly cannot take judicial notice of this Lon 
Chaney. I never heard of him before. I suppose I ought 
to have heard of him, but I never did. 
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Mr. Lamar: I am sorry your Honor lias not. 

The Court: Perhaps the jury have been more fortunate 
than I have, and have seen him, but to set up a standard of 
comparison when nobody knows what the standard is, can¬ 
not be permitted. 

Mr. Straus: Will the Court hear me just a moment there. 
I do not want to intrude on your Honor, and if it is impos¬ 
ing- on the jury or the Court— 

The Court: Will you let me discuss the Hunchback of 
Notre Dame before the jury? 

Mr. Straus: It seems to me— 

The Court: If you want me to do that, if you will give 
me that right, without taking an exception, you may say 
what you think, and then I will say what I think but the 
jury ought not to hear it, Mr. Straus. 

Mr. Straus: Your Honor, what the witness has offered 
to testify to, and to describe to the jury, is not an imagina¬ 
tive thing, it is a perfectly definite, ascertained picture. He 
could just as well describe that to the jury as he could de¬ 
scribe that window, or that picture, or that wall. It is some¬ 
thing that he has seen with his own eyes, portrayed by 
this actor, and he can describe that, and then he can say 
that was the appearance and gait and conduct of Mr. Wenck. 
Tt is not imaginative, it is nothing variable, it is nothing 
speculative, it is as definite a thing as if he were to describe 
that table. 

The Court: If he can describe Lon Chaney as the 
98 Hunchback and say that Mr. Wenck was like that, he 
can describe Mr. Wenck. 

Mr. Hogan: That is it. 

The Court: That is what the jury is concerned with. 
They do not care whether Mr. Wenck was like somebody 
else or not. We are concerned with Mr. Wenck. We do 
not care about this actor. 

Mr. Straus: That is a picture that is quite public, quite 
well known, and is a graphic description. 

Mr. Hogan: I never saw it, and the Judge has never seen 
it. 

Mr. Straus: But this witness has seen it. 

The Court: You say it is perfectly well known. If I 
could take judicial notice of it, that would be a different 
thing. 
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Mr. Straus: May it please the Court, there is nothing to 
take judicial notice of. 

The Court: You say it is perfectly well known. 

Mr. Straus: It is a definite thing that the witness has 
seen. Suppose he were to say that he looked exactly like 
Mr. Lamar looks at the table. 

Mr. Hogan: I would move to strike that out.• 

Mr. Straus: Very well, or he should say he looks and 
walks exactly like this person or that person, and then show 
how that person looked and walked. That is definite. It 
is not conjectural, oi is as certain and well ascertained as 
any picture can be, and a man may be analogized to a pic¬ 
ture, and so described to the jury. I submit to your Honor’s 
superior view, but I did want the Court- 

The Court: One may not be superior on the long run, 
Mr. Straus. 

Mr. Straus: But I wanted your Honor to know just what 
our conception of the offer and proof was. 

99 The Court: It is a little opinion, but it is my own. 
Is that all for Mr. Jackson? 


Witness was further asked whether or not he ever knew 
him to speak to himself or anyone else in his presence and 
without waiting for an answer, turn away. Witness replied 
that when the hotel was first opened up it had no particular 
laundry but after the hotel got running, it had the Frazee 
Laundry; that this was the only time witness had to deal 
with decedent himself, that he had to go up there, to dece¬ 
dent’s room, and tell him that the hotel was going to change 
the laundry. Decedent replied that he would not have it, 
he would rather have hiw own laundryman as he had started 
to do. Decedent came down stairs and asked witness 
whether or not his laundry had gone out and he seemed 
angry and walked away and didn’t give witness any an¬ 
swer. Witness stated that there was nothing peculiar 
about his talk at that time. Witness testified that decedent 
was cmfined to his room two or three days before his 
death. 

100 Mr. Lamar: That is all. 

Mr. Hogan: That is all.” 


Mrs. Blanche C. Jenkins then testified that she resided 
in the residence of Mrs. Maphis at the time when decedent 
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first came to live with his sister, that witness and her hus¬ 
band occupied an apartment on the third floor, immediately 
over the apartment occupied by decedent from April, 1922 
until September, 1923; that she had known decedent during 
that time and after she moved away from the address re¬ 
sided in the neighborhood and would frequently see dece¬ 
dent up to the time of his death; that decedent 
was a very very neat man; that he had a Victrola 
in which he took a great interest and often invited his 
friends to gather in his apartment to hear his records; that 
she visited decedent at his apartment at the Annapolis 
Hotel about five times, three in company of his sister, Mrs. 
Maphis, and twice alone; that on the occasion of one of her 
visits unaccompanied, decedent made her a gift of a table, 
chair and some little vases; decedent when giving her the 
chair stated that it belonged to his wife, had been her sew¬ 
ing chair about 15 years, 44 and lie would like to know where 
it was if anything happened to him, and he knew I would 
take care of it. He said he did not want Swster Mary to 
have it because his wife might turn over in her grave if she 
knew it”; that decedent said 44 lie did not want his sister, 
Mary, to have it because his wife did not like her;” that 
witness did not see decedent again until she returned from 
her vacation, fixing the time of the visit as about the mid¬ 
dle of August, at which time decedent wanted to know why 
she had not been to see him to which she replied she had 
been away. Witness then stated she visited decedent un¬ 
accompanied by anyone about two nights before he died, 
at which time decedent inquired how witness and her hus¬ 
band were getting along with the home witness b/uglit, and 
again wanted to know why 1 had not been to see him which 
was only two weeks, 4 4 and I told him I had been 
101 busy with my work at home, and going to work every 
day, that I had not had time.” Well, he said, 44 1 
wish you would come by to see me more often.” Ge said, 
4< I am just a sick, lonesome old man,” and he said, 44 Don’t 
be scared of me, because I have always treated you like a 
lady, and always will,” and I told him that he had. 1 said 
4 1 have to be going now. I am on my way home ’ ’ ’, and he 
said, 44 1 guess you get tired of working.” I told him, 
no, sometimes I did, something like that, and he said, 4 1 
would like to have a talk with you and Mr. Jenkins, and I 
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want you to come up here, both of you, and be sure to bring 
him.” He said, ‘Also, bring sister Mary.’ I said, ‘Well, 
I cannot come back any more this week, but I will come next 
week,’ and he said ‘all right’ and he followed me to the door 
and kept on telling me over and over to he sure to come”; 
that from her conversation with decedent she got the im¬ 
pression that decedent was going to help witness and her 
husband in the payment for their property. Decedent said 
in this connection that he had a very important matter 
that he wanted to talk over with witness and her husband 
and Mrs. Maphis. Witness was asked what had happened 
that caused him to say she need not be afraid of him and 
witness replied that “nothing had happened but he thought 
I would not like to come back by myself; that is all; that 
is the reason he said it.” That on the occasion of her last 
visit, witness noticed a swollen condition about the face of 
decedent, and that his ankles were also swollen. That de¬ 
cedent was not in bed and was able to walk to the door with 
witness when she was leaving; that decedent looked very 
well that evening and witness was surprised to see him 
looking so well and he seemed to her to be in good spirits.” 
No cross-examination. 

102 Mrs. Mary Gertrude Humphreys, being duly 
sworn as a witness, testified she was a niece to the 
late Samuel II. Wenck and one of the caveators in this 
case; she has two brothers and a half sister named Mil¬ 
lard Wenck, Jr., Gleamrode Wenck, and Estella Wilkin¬ 
son; her sister is named Mrs. Estella Wilkinson; she, her 
sister, Mrs. Wilkinson, and her two brothers just named, 
are the caveators in this proceeding; her father was Mil¬ 
lard Wenck, a brother of Samuel Wenck; her father died. 
March 6, 1922, at which time he was living in Brunswick, 
Maryland; all of her family, except Mrs. Wilkinson and 
her husband, were living with him when he died; her 
mother, who was her father’s second wife, is living; Mrs. 
Wilkinson is her half sister; her father married her mother 
about 39 or 40 years ago; her two brothers are her broth¬ 
ers of the whole blood; her brother Millard, Jr. is the older 
of the two, and she is next to the youngest; Millard, Jr., 
will be 39 this May; his name is Millard Fillmore Wenck, 
Jr., and his father’s name was Millard Fillmore Wenck; 
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her sister Estella, Mrs. Wilkinson, is 48 years of age; her 
own age is 32; her brother Gleamrode’s age is 24. 

The witness testified she lives now in Washington; her 
husband is a metal lather; Mrs. Wilkinson and her hus¬ 
band live in Baltimore; Mr. Wilkinson is a cooper; her 
brothers are carpenters; she was with her youngest 
brother, Gleamrode, when she met her Uncle Samuel for 
the first time, about the 22nd or 23rd of August, 1922; her 
sister had met him before she did; from what her Uncle, 
himself, told her, the first time he met her sister, her 
mother was ill with consumption, this being along in No¬ 
vember; her sister was eight years old and he, having been 
up to the Valley of Virginia, came down to see her father, 
and his first wife, Estella’s mother, died the following Jan¬ 
uary; he made Estella a present of a doll which cost $14, 
for which his wife made all the clothes and even crocheted 
the handwork on it; he told her Estella and her 
103 parents were living at that time in the 900 block 
Lombard Street in Baltimore; her uncle visited her 
father in Baltimore several times, and when Mr. Fairbanks 
was connected with the B. & 0. Railroad, he died, while 
her father was living in Brunswick; her father attended 
the funeral as did also her Uncle Samuel; her grandfather 
had been living with her father in Brunswick for nine 
months, prior to which time he was living with her aunt 
in the Valley of Virginia; her father wanted her uncle to 
come to see her grandfather, because her grandfather had 
her mother prepare a visit, but he said that owing to busi¬ 
ness it was impossible for him to get up to see his father; 
her father attended her grandfather’s funeral, but her 
uncle did not. 

The witness further testified her uncle called her father 
his dear, beloved brother Millard, and her father spoke 
the same way about her Uncle Samuel; she first met her 
Uncle about the 22nd or 23rd of October, 1922, in Wash¬ 
ington at the home of her aunt, Mrs. Maphis, 214 4th Street, 
Southeast; her father and her Uncle Sam had another 
brother by the name of George, who died when he was 37 
years old; on the first visit she paid to her uncle in Wash¬ 
ington in October, 1922, accompanied by her brother Gleam¬ 
rode, her Uncle Samuel opened the door for them; they 
rang the bell, and when he opened the door she knew im- 
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mediately who lie was; she had heard that he was there, 
and they came to Washington from Baltimore especially 
to .see him; neither lie nor her Aunt Mary knew of their 
intended visit, however; when he opened the door for her 
lie said “Good evening,” and she said “Good evening”; 
she said “Is Mrs. Maphis in?” and he said, “Yes, step in,” 
and they stepped in the hall; he said “Who shall I tell 
her is here!” and she said, “Her niece and nephew, Ger¬ 
trude and Gleamrode,” after which he stood a minute look¬ 
ing around to them and lie asked if she knew who he was 
and she said, “Why, certainly”; he asked how she knew 
who he was, and she told him because he resembled her 
father; he said that was a good guess and called her 
104 aunt, after which he went back; before they went 
into the front room, into which her uncle ushered 


them, he embraced and kissed them both, showing pleas¬ 
ure and affection in seeing them; his sister Mary, when she 
came out, seemed very excited and pleased about seeing 
them; she did not talk much then, only asked whether they 
wanted a drink of water, to which she replied in the nega¬ 
tive, but her brother said, “Yes,” and she went to get the 
drink; her uncle went in the dining room and did not re¬ 
turn then with his sister; after they were in there a little 
while he came back and asked them to have something to 
eat, telling her to go prepare it; while she was gone he said 
he did not know he had such nice nieces and nephews and 
was sorry he had never met us before; her Aunt Mary had 
not lot her mother, or herself, or her brother Gleamrode 
know her Uncle Samuel was in Washington, but her sister 
went to clean up for her, at which time she learned her 
uncle was coming to live there; she told her brother Millard, 
who kept it a secret, and her brother Gleamrode and her 
mother; her brother Gleamrode told her upon hearing it, 
and she went over, asking Gleamrode to go with her in the 
presence of her mother and her eldest brother. 

The witness testified when her uncle Samuel returned to 


the room where she and Gleamrode were seated, he was 
very much pleased that they had come; he told her aunt to 
bring them upstairs, so that he could play music for them 
and show them his apartment, where they went after eat¬ 
ing accompanied by their aunt; he showed them old books 
and different things around in his bedroom and in the little 
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office, and lie took them back where he played the victrola; 
lie showed them Chinese vases and all those things, in 
which he took great pride, after which he played the vic¬ 
trola records for them; that about nine o’clock, when her 
brother began to get ready to go, her uncle insisted that 
she stay all night, but said her brother could go home; her 
brother went home and she slept with her aunt; her 
105 uncle inquired about her family, and after seeing a 
picture of her children, he said he admired the baby 
girl because she had a pug nose; the witness has three chil¬ 
dren, which she had at that time; the name of the little 
girl he admired was Gertrude, and he called her “Gertie”; 
her brother left and she stayed all night, sleeping with 
her aunt; the next morning they went to market and she 
helped her aunt prepare the breakfast, at which time her 
uncle came down; as she went around the back of the table, 
carrying the coffee, he tried to catch her around the waist 
but she evaded him, and at that time he tried to feel her 
breast and she shook her linger at him; he looked at her 
funny and said, “Sli! Sh!” her uncle wanted to know all 
about her brother Millard’s family and why he left the 
B. & 0., where he thought he ought to have stayed; her 
brother Millard is married and the father of 14 children, 
having married when he was 17, all of which her uncle was 
aware; she told her uncle her brother’s employment and 
what his trade was; she also told him what her brother 
Gleamrode’s employment and business was, and his cir¬ 
cumstances; he knew also of the employment and circum¬ 
stances of her husband and herself, and of Mrs. Wilkinson 
and her husband; the following day after the incident in 
the dining room he asked her to help put all the records in 
the cabinet of his victrola, saying he would not let every¬ 
body touch his records since he was very particular; she 
stayed all that evening and wanted to leave but he insisted 
that she stay another day; she slept with her aunt and 
stayed until the following Sunday evening, leaving about 
five o’clock, during which time he played the machine, being 
very affectionate, and wanting to be more than affection¬ 
ate; she arrived in Baltimore about five o’clock Sunday 
evening. 

The witness testified some correspondence took place be¬ 
tween her and her uncle; on this first visit he asked her if 
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she would have a photograph of herself taken; lie asked her 
to write and let him know when she arrived home, since he 
wanted to know that she arrived safely; she wrote to him. 

The witness further testified she returned to Balti- 
100 more; she could not tell whether it was October or 
November when she next saw her uncle; she is sure 
it was in November because he made a present of $10 to 
buy her two girls babydolls with for Christmas; on the 
occasion of her second visit when she saw her uncle at the 
4th Street house, she had had a case of tonsilitis, and he 
said her tonsils ought to be taken out; he asked her if she 
had any money to have the operation done and when she 
did not answer he asked how much she thought it would 
cost; she replied a young lady told her they could be re¬ 
moved for $50, and that was all that was said about it at 
that time; she received a letter postmarked Washington, 
August 29, 1922, the address upon the envelope being in 
the handwriting of her uncle, and addressed to Mrs. W. T. 
Humphreys, 067 Washington Boulevard, Baltimore, Mary¬ 
land; the letter itself is in her uncle’s handwriting; the 
second letter, dated October 1st, 1922, is addressed in her 
uncle’s handwriting to Mrs. W. T. Humphreys, 607 Wash¬ 
ington Boulevard, Baltimore; the third letter, bearing the 
postmark October 20, 1922, is addressed to her in her 
uncle’s handwriting; the letter to her within the envelope 
is also in his handwriting. 

(At this point the three letters above referred to were 
marked “Caveators’ Exhibit No. 6.” They were read to 
the Court and jury by Mr. Straus, and are as follows:) 

107 “214 4th St. S. E., 

Washington, D. C., August 29, 1922. 

“My Dear Niece Gertrude: 

“I was very glad to receive your letter of the 27th inst. 
but was very sorry to note that von had not been feeling 
well the past week, and I hope that by this time you are 
feeling all right again. The trip to the Shore will, no 
doubt, do you good, and you will enjoy the fishing, but be 
careful not to tell me too toiir/li a fish srotc, when you come 
back. 
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“I observe you have not forgotten my desire for your 
picture, but do not inconvenience yourself by hurrying and 
be sure to “look pleasant.” 

“The w/je-ther here has been about the same as it was 
with you. The last three nights and Sunday were actually 
cool, but today it is quite warm. 

“I am quite well and am delighted that I shall see you 
again very soon. I shall count the days! —Sister Mary says 
the date you mention will be agreeable, and I want to thank 
you for stating it, for it is always thoughtful to let the 
‘housewife’ know. You might drop a note stating the day 
you expect to arrive. 

“Mary did not have your address, and you did not place 
it in your postal card, so that she had to try to get it some¬ 
how. 

“Please take good care of yourself, and write me on your 
return. 

Your loving Uncle, 

S. H. WENCK.” 


“214 Fourth Street S. E., 
Washington, D. C., Sunday, Oct. 1,1922. 

“My Dear Sweetheart Niece Gertrude: 

“Your letter of September 28, is before me. 

“I fear your efforts to secure a satisfactory picture will 
cause you too much expense—unless the photographer will 
make no charge for the additional settings. When you get 
what you approve, don’t send one by mail, but bring it to 
me when you come. 

“I cannot see what business it is of Stella’s to get angry 
with you for visiting me. Yon know that I ivas glad you did, 
and, as you and I are satisfied, the matter is no concern of 
anyone else, and I advise you not to worry because she 
does not write to you. There are some people with whom 
it is disagreeable to correspond, because they are mischief 
makers, and engage in tittle tattle and add lots of fiction 
to their gabbling statements, with the result that every 
one with whom they come into contact are in hot water, and, 
to avoid annoyance, it is best to cease all correspondence. 


6—4622a 
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“Your letters bore me! On the contrary, if you do not 
write to me frequently , I shall feel aggrieved. 

“Hope you are feeling better. The cool w/i-ther we are 
having should brace you up, but be careful to clothe 
108 yourself judiciously so as not to take cold. 

“Let me know what day after the 15th you will 
come to see me, and I will reply by return mail. When you 
do come, please make it as early in the a. m. as you can, 
so that we can have as long a day as possible for chatting. 

“Be a good girl, and may God keep you well and preserve 
and bless you in every way. 

“Hoping to hear from you as soon as convenient, 

Your loving Uncle, 

SAMUEL.” 

214 Fourth Street S. E., 
Washington, D. C., Friday, Oct. 20,1922. 

“Dear Niece Gertrude: 

“Your letter dated 18th, post marked Baltimore, 12:30 
P. M. 19th, received this morning. 

“Very sorry to hear you have had trouble account of 
the tonsil. I guess you’ll have to have it taken out. We 
will discuss the matter when we meet. 

“Mary is well, but is getting to be a poor correspondent. 
Says she will write you some time later on—probably after 
your next visit. 

“It will be quite agreeable for you to come over next 
week, and, if it won’t bother you to do so, I wish you would 
bring Gertie along as I will like to see her. Mary says she 
does not object. Please send a card stating the day you will 
come. If you come by B. & O. R. R., take car marked 
Navy Yard at Union Station, and ask conductor to put you 
off at 4th St., S. E. 

“Thanks for the picture you enclosed. When I see you, 
I will notice whether you look 100% better. If you do, you 
must look quite stunning. 

“Best wishes for many, many happy returns of your 
birthday, and, fondly looking forward for your arrival, be¬ 
lieve me your affectionate Uncle, 


SAMUEL.” 
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109 The witness further testified after the visit referred 
to in the last letter she paid a visit to her uncle 
Samuel in Washington, at which time he asked about the 
price of the tonsils; she did not tell him that she did not 
have the money to have them taken out, because she did 
not think it was right; then he gave her the $10 to buy doll- 
babies for her two little girls, which she bought in Balti¬ 
more ; he gave herself a box of candy and a book; this was 
about Christmas time; she wished to send him a present 
but he said no, that is she would send him a card, or a 
little taken like that lie would appreciate that much more, 
that he had plenty and she was to keep what she had for 
herself; she means 1922; she received letters continually 
along that time, up until the Christmas time; she received 
letters on until January 21st she thinks, and then she made 
a visit; all the letters being shown to her were addressed to 
her by her uncle and received by her during the period 
from the last October letter, October 20, up to Christmas, 
1922; all of the envelopes were addressed by him and the 
letters written by him. 

(At this point the letters above referred to, being 7 in 
number, were marked “Caveators’ Exhibit No. 7.” They 
were read to the Court and jury by Mr. Straus as follows:) 

“214 Fourth Street S. E., 
Washington, D. C., Thursday, Oct. 26, 1922. 

“My Dear Niece Gertrude: 

“Your letter of yesterday is at hand, and I am very 
sorry that you were taken ill and that you are feeling so 
bad. It has spoiled the pleasure you, no doubt, expected to 
have during ‘Baltimore Week,’ besides interfering with 
your proposed visit to me. But I cannot understand why 
you should think that I could possibly feel offended because 
you were unable to come. I simply grieve that you have 
suffered pains, and sincerely hope that when this reaches 
you, that your sufferings have abated, and, that with proper 
rest and care you will soon feel restored to health. Be 
very careful, and do not attempt to rush around too soon 
after you get on your feet again. 
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“Tell little Gertrude that when die comes I will give her 
lots of extra kisses to make up for her disappoint¬ 
ment. 

110 “Take vour time until vou feel thoroughlv all 
right, any week you can, and any day except Friday 
and Saturday. On Fridays there is dusting etc., for the 
colored woman, and Saturdays there is finishing up for 
Sunday as you, no doubt know for yourself. 

“Drop me a line soon to tell me how you are progressing, 
and believe me, 

Your loving Uncle, 

SAMUEL.” 


The witness explained that her uncle referred to a dis 
appointment upon the part of little Gertrude because she 
was to go with her and she did not get to take her, that 
he expressed his desire to see her. 


214 Fourth Street S. E., 
Washington, D. C., November 15, 1922. 

“Dear Niece Gertrude: 


“From your letter of the 10th instant I am glad to note 
that you are feeling better. With proper care, you will 
doubtless, ere long, be all right again. 

“I am pleased to see that the last setting for your 
pictures is so satisfactory to you, and I am looking forward 
to the time when you will be comfortably able to let me see 
them. 

“Till then, 

Your loving Uncle, 


SAMUEL.” 


“214 Fourth Street S. E., 
Washington, D. C., Dec. 2, 1922. 

“Dear Niece Gertrude: 

“Your letter of yesterday—which happened to be my 
birth day—is at hand, and, it will be all right for you to 
come next week, and, if, as you say, you will send me a 
card naming the day, it will prevent me from making any 
other engagements for that day. Sometimes I leave the 
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house after breakfast, and take a long walk, and do not get 
back for three or four hours. 

“Sister Mary says be sure to bring along little Gertrude. 
Of course you will do that, for I requested it over a month 
ago. 

4 ‘It has been like Spring for several days, but is coldish 

tonight. If the weather should turn out bad for the day 

you fix upon, you must not venture out, as you know 

111 I will excuse you, as I do not wish you to risk your 

health by traveling on an inclement day. 

“I think, in fact, I know, the Doctor is right, you ought 

to wear a chest protector. I wear one every winter and 

generally commence putting it on about Oct. 10th, as we 

usually have a killing frost in the vicinity of New York the 

first week in October. This year I put it on here in No 

vember 1st. It is not necessary to wear it next to the skin. 

I wear it next to the skin. I wear mine over my undershirt. 

I will show vou one when you come. Please remind me to 
» %/ 

do so. 

“Now, I hope the weather will be decent so that you can 
come within a few days, for I have been waiting a long time 
to see you, and I also want to see that namesake daughter, 
and, I also want to get that long deferred picture. 

Sincerely and lovingly, 

YOUR UNCLE SAMUEL.” 

The witness here testified the following two letters dated 
December 15, 1922, both came in the same envelope: 

“214 Fourth Street S. E., 
Washington, D. C., December 15, 1922. 

“Dear Niece Gertrude: 

“Thanks for your letter of the 4th advising me of your 
safe arrival. 

“I regret that you were so shamefully delayed by the 
misbehavior of the car, and, the transfer from one car to 
another, so that you did not get home till 7 P. M. 

“I am sorry that little Gertrude was not well when you 
wrote, but hope she is well by this time. 
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“When next you write, T hope to get a good report in 
regard to her. 

“With love from Mary and 
Your loving Uncle, 

“SAMUEL.” 


“Please answer this (underscored) on a separate sheet.” 


“Dear Gertrude: 

“For one reason, or another, I did not get the chance 
to talk with you about all I had intended, and, you did not 
remind me to show you one of my chest protectors, and, I 
forgot about it. 

“Regarding your tonsils, it is my belief that their con¬ 
dition poisons your stomach and results in all your 
112 spells of weakness and illness, and, that unless you 
have them clipped, they will cause such a disturbance 
in your stomach, that you will finally ;ave your blood 
poisoned. Therefore, I want you to consult your Doctor 
and ask him if my theory is correct, and, also whether he 
will guarantee that your general condition is such that it 
will not be dangerous to have the necessary operation per¬ 
formed. 

“Please write me the result of your inquiries, as soon as 
possible, and, also, state if there is any other reason wli\ 
you cannot have the operation performed immediately. 

Did you read the book and did the outcome not surprise 
you ? 

“Did you find the chocolates fine, and, do you like any 

other kind of candy better.” 

* 

With heaps of love, 

UNCLE SAMUEL.” 


“If you have not read it, please do not look at the end 
until you get there. 

The witness here testified the book he referred to was 
called “Ma-jorie Daw,” which he had presented to her. 
That he did not want her to read the end of it to see how it 
turned out because there was no Marjorie Daw. 
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“214 4tli Street S. E., 
Washington, D. C., December 17,1922. 


“Dear Niece Gertrude: 


“Yours of the 15th was received yesterday morning, but 
I did not reply yesterday for the letter would not reach you 
any sooner than this will. You are mighty saving of your 
candy; I thought it would be all gone ere this; but as you 
still have it, you can put one of those cards with it, and the 
other one with the book. Put the other two cards with the 
respective dolls. I am glad to have you tell me the dolls 
are so pretty. 

“Honestly, it would please me better if you would not 
spend your money on a Christmas present for me. It will 
delight me, however, if you sent me simply a little Christ¬ 
mas card. 

“Yes, Gertie, was much pleased with the ‘Raggedy, 
Raggedy, Raggedy Man.’ Did she tell the others that I had 
‘Wishers’! The feel of a moustache appears to be a new 
experience for her. 

“I am well and hope this will find you the same. Please 
let me hear from you soon so that I will know that you have 
received letter and four (4) cards. 

“With much love 
“Your Uncle, 


“SAMUEL.” 


113 The witness stated that another letter accompanied 
the one just read, bearing the same date, December 
17, 1922, and marked “Private,” as follows: 

“Private. No. 2. 


Dec. 17, 1922. 

“Dear Niece Gertrude: 

“It was odd that we should be confidentially writing to 
each other the same day. You, no doubt, received my letter 
of the 15th, as I did yours, yesterday evening. I am glad 
you wrote to me, as you did, feeling as ‘bad’. We have here 
had three days of dark, drizzling, gloomy weather, the worst 
since coming to Washington, and such weather certainly 
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depresses one’s spirits, particularly if there are other mat¬ 
ters that come wrong. Dear child, I am glad you ‘found’ 
me, and you know I am fond of you, and want to be very 
good to you, and I want you to feel that you can always 
come to me and confide in me. Therefore, please tell me 
what are the things that worry you, harass and depress 
you, and I feel that I will some hoe be able to comfort 
and cheer you. God has surely impelled us to write to each 
other, and He will surely show us what can, and should, be 
done. Please write me fairly and fully in answer to this, 
and my letter of the 15th. May God watch over you and 
tenderly care for you, and, may you trust and believe me, 
your affectionate Uncle. 

“SAMUEL.” 

The witness further testified he played the piece men¬ 
tioned, “Raggedy Raggedy Ann” on his victrola for the 
little girl Gertie; she had taken Gertrude over to see him 
prior to that letter and he thought lots of her; he held her 
on his lap, making much over her and saying she was such 
a wonderful child, he rubbed his moustache on her and, 
of course, her child was not used to anyone that had a 
moustache; her little daughter Gertrude was between four 
and five years old at that time; she received a letter from 
her uncle about Christmas time; she received letters from 
him up until January 21st, when she thinks she made her 
next visit there; that the letter and the envelope contain¬ 
ing the letters which are now handed to her were received 
about Christmas time; it is addressed to her in her uncle’s 
handwriting, as are also the letters, which came in that 
envelope. 

(At this point the letters above referred to were marked 
“Caveators’ Exhibit No. 8.” They were read to the 
114 Court and jury by Mr. Straus and are as follows:) 

Washington, D. C., Dec. 23, 1922. 
“Dear Niece Gertrude: 

“Yours of the 21st received and was glad to note that 
Gertie is well again and I hope she will keep so. 

“Tell her that I am her Grayul Uncle, and, that a Grand 
Uncle is a heap better than just a plain Uncle. 
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“You did not say whether she told the others that I had 
“ Whiskers .’ 9 

“I hope she and Elizabeth were pleased with their dollies. 

“You should not get into a ‘hustle’ about Christmas, or 
anything else, but, spend a sane quiet life, as I do, and thus 
avoid nervous strain and the ills that follow. 

“Christmas here was quiet excepting that I blew that tin 
horn and awakened every one in the house at 6 A. M. 

“Hope you feel more comfortable and will before long 
get rid of all your ailments. 

“Mary joins me in love. 

“Affectionately, vour Uncle, 

“SAMUEL.” 

The witness explained that Elizabeth, aged seven, re¬ 
ferred to in the letter, is her eldest daughter, who is older 
than Gertrude; he gave her money to get dolls for them for 
Christmas; he made her a Christmas gift of the book and 
box of candy. 

Washington, D. C., Dec. 23, 1922. 

“Special.” 

‘ ‘ Dear Gertrude : 

“Yours of the 21st was not mailed in Baltimore until 6 
p. m. the 22nd and, of course, as I did not receive it until 
the next day, Saturday, I could not reply to you. 

“I could not reply to you come over on 24th and it turned 
out vou did not come after all. First, when vou were here 
and I asked you the cost of cutting the tonsils and whether 
the want of money was the reason for not having it done, 
you replied $50, and ‘No.’ Why has the price in- 
115 creased to $125; and why did you not then give me 
the true reply to the second question? 

“Second. Please get from your friend doctor a bill in 
your name for the amount for services, etc., etc., and I will 
return it to you with a check in his favor which, as Christ¬ 
mas has passed, you will consider my New Year’s gift to 
you to enable you to have this terrible trouble removed 
and regain a proper and healthy condition of your whole 
system, and relieve you of this constant annoying of the 
pain and keep you from being hurried to an untimely grave. 

“Third. As I never want any publicity for any favor that 
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I am able to grant, you are not to tell anyone except your 
husband that I have done this thing, and you will tell him 
also that he is not to consider himself under the slightest 
obligation to me in the matter because I am doing it solely 
for my beloved niece in order to prolong her life and to 
make her life enjoyable. 

“Fourth. After the operation you should ask both doc¬ 
tors what precautions you should take to keep straight, 

what you can do without detriment, and what vou must not 
* ' • 

do to avoid detriment. Also have the first doctor to give 
you such medicine as may be necessary to tone up your 
system. The- if you hustle and bustle and fly around gen¬ 
erally, and attend parties and stay up late, or do anything 
else to bring on illness, I will never have anything further 
to do with you. You certainly want to feel good and live 
to a good age. Then be sensible, be good. 

Hoping to get the bill immediately so that the relief can 
lie secured at once, I am, 

“With love, your Uncle, 

“SAMUEL.” 

The witness explained she answered “no” when her 
uncle asked her whether the want of funds was preventing 
the operation, because she did not want him to think she 
had come there for the purpose of getting that money; when 
he asked her at the house one day about the cost of the 
operation, she told him a young lady said she had them 
taken out at a hospital for $50. 

The witness further testified her uncle wanted her to get 
a specialist, and she went to Dr. George W. Mitchell on 
Chase Street, who is a leading specialist on that subject in 
Baltimore; Dr. Julius Friedenwald, who is another leading 
physician of Baltimore, sent her there; he told me he would 
take them out for $125, and when she asked if he would 
make out a bill for that he said “yes,” and did so; she 
sent it to her uncle, who returned the bill with a 
116 check made out to Dr. George W. Mitchell; she paid 
that amount, $125, by her uncle’s check to Dr. 
Mitchell for that operation; on January 4th she received a 
letter postmarked that date from her uncle, addressed to 
her and also written to her in his handwriting; she received 
a letter of January 2 from him, addressed to her and writ- 
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ten to her in his handwriting; she also received a letter 
from him of the 16th, addressed to her and written and 
signed by him; the January referred to in each of those 
letters is January of 1923. 

(The three letters referred to were marked as one ex¬ 
hibit, Caveators’ Exhibit 9, being letters of January 4, 
1923, January 2, 1923, and January 16, 1923, all from 
Samuel H. We nek to Mary Gertrude Humphreys.) 

The witness testified 667 Washington Boulevard was her 
Baltimore address, where she lived with her mother, hus¬ 
band, younger brother, and children. 

(At this point Mr. Straus read to the jury the letters 
of Januarv 2 and January 4, 1923, addressed to Mrs. Hum- 
P h revs in Baltimore, at 667 Washington Boulevard.) 

“214 Fourth St. S. E., 
Washington, D. 0., Tuesday, Jan. 2, 1923. 

“Dear Niece Gertrude: 

“Your letter of Dec. 30 received this morning, and I 
am glad to note all you state about Gertie’s prattle, and 
also that the children were pleased with the dolls. 

“I will be very glad to sample your cake the next time 
you come over, if you find it convenient to bring one. 

“It was a grav, dull, and cold dav here vesterdav. And 
I kept inside all day after going out for my N. Y. paper. 
It was windy during the night, but is quiet this morning 
and not quite so cold. Will write more next time, as I want 
to go down town now to attend to some matters. Please 
write, when convenient, to your loving Uncle, ' 

“SAMUEL.” 

“214 Fourth Street S. E., 
Washington, D. C., January 4, 1923. 

Dear Niece Gertrude: 

117 “Yours of vesterdav received and I note vou will 

» * • 

have the operation performed next Tuesday. Now 
do not get “flustrated” but calm vonrself all von can, for 
that will enable the doctor to do his work the better. 

“I will not write again until I next get a letter from you, 
when your condition will permit you to write—wliich 
probably will not be until after the 16th. 
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“But, if you have no objection, I shall be glad if you 
will ask Dr. Mitchell to write me the result of the opera¬ 
tion, and your general condition, after he sends you home. 

“In the meantime, I pray God to bless you and to success¬ 
fully help you through with this difficult problem. 

“Your loving Uncle, 


“SAMUEL.” 


The witness testified she asked Dr. Mitchell to write to 
him and he said he would. 

(Mr. Straus thereupon read to the jury the letter of 
January 16, 1923:) 

“214 Fourth Street S. E., 
Washington, D. C., January 16, 1923. 

“Dear Niece: 

“Your letter of yesterday is at hand, and I surprised 
Mary by telling her you had tonsils clipped and that Tom 
was again railroading. 

“I am glad you feel relieved. It is quite natural that 
your throat should feel sore, but the soreness will grad¬ 
ually disappear. Don’t irritate it by too much talking; 
give your tongue a rest. I tell M. she will not die of ?/onsil- 
-ities, because her tongue wags so constantly that the tonsils 
are (?) and do not get a chance to grow. 

“Take it easy, don’t worry, but do all you can to assist 
the doctor and nature to restore you to normal, and then 
come over to see me, and we will both let our tongues wag 
to the limit. 

“Please write me, advising the day you will come. 

“I am quite well, and hope this will find you improving. 

“With lots of love, 

“Your Uncle, 

“SAMUEL.” 


The witness further testified lathing got slack, and her 
husband went back to railroading; she let Mr. Wenck, her 
uncle, know he returned to railroading, which is what he is 
referring to in his letter; she remembers receiving an invi¬ 
tation from her uncle sometime about the 21st of January 
to go with her Aunt Mary and him to the Opera called 
118 Rigoletto in Washington; she got that invitation on 
a letter postmarked January 21, 1923, addressed to 
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her, the letter in the envelope being written by her uncle, 
in his handwriting, and signed by him. 

(The letter referred to, from S. H. Wenck to Mrs. M. G. 
Humpreys, was offered in evidence and marked “Cavea¬ 
tors’ Exhibit 10,” was read to the jury by Mr. Straus.) 

“214 4th St. S. E., 

Wash., D. C., Sun., Jan. 21,1923. 

“Dear Niece Gertrude: 

“The Washington Opera Co. will present ‘Rigoletto’ 
on Friday afternoon, Jan. 25, and I have secured three (3) 
seats for you and Mary and myself, and I shall, therefore, 
want you to arrive here Friday morning so that you can 
take it in. As the performance will not be over for you to 
go home that night, I have arranged it for you to stop 
over for the night, and you shall have a room all to yourself. 
You will, however, have to come alone, as we cannot take 
Gerty with us, and there is no one to take care of her in 
our absence from the house. I hope you will be able to 
come, and you will please write me immediately whether you 
will positively be here. 

“I hope that you have improved sufficiently to enable you 
to come. You will not be compelled to talk more than is 
convenient to you, and you can see and hear everything 
without injury to your throat , and I have secured the best 
of seats. 

“Tell Gertie that she shall accompany you the next time , 
so that she can see and hug and kiss 

“UNCLE SAMUEL.” 

The witness further testified her uncle acted like a gentle¬ 
man from the time he took the liberties mentioned before, 
when in the dining room of her aunt’s home, to the receipt 
of this letter; she was angry about the occurrence in the 
dining room at the time being but she let it pass off as his 
trying to act like he were young, and no reference was made 
to it after that time; she accepted her uncle’s invitation 
conveyed in the letter of January 21, to go to the opera; 
he wrote her again on that subject on January 23rd, that 
is, three days before the opera, which was to be on the 26th 
of January; the letter being shown to her postmarked 
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January 23rd, at "Washington, in his handwriting, the letter 
itself being in his handwriting, is the one which she received. 


(The letter referred to, from Samuel H. Wenck to 
119 Mrs. M. G. Humphreys, was offered in evidence and 
marked “Caveators Exhibit 11,” was read to the 
jury by Mr. Straus.) 

“214 4th St. S. E., 
Washington, D. C., Jan. 23, 1923. 


My Dear Gertrude: 


Yours of vesterdav received, and am delighted that I have 
pleased you, that you can, and will come. 

“Don’t forget to put comb and brush, and tooth brush, 
and also a ‘nightie,’ in your bag. 

“Fondly, your Uncle, 


i < 


SAMUEL.” 


The witness further testitied she went over and to the 
opere with her uncle, accompanied by her Aunt Mary, which 
opera was in the afternoon; she came over on the day of 
January 2fi; he had asked her to come early, but when she 
received the letter she did not know whether to come or not, 
because it was a funny letter for an uncle to write a niece. 

(At this point Mr Hogan moved strike out the witness’ 
testimony, which motion was granted by the Court, and ex¬ 
ception noted.) 

“Q. In view of the language of the letter, did you speak 
to your mother about it?” 

(To which objection was made and sustained and excep¬ 
tion noted.) 

“Q. Before you came over, following that letter of Janu¬ 
ary 23rd, did you bring the letter to the attention of your 
mother?” 

(To which objection was made and sustained and excep¬ 
tion noted.) 

The witness further testified she came over, on Friday, 
January 2fi, to go to the opera with her uncle and aunt in 
pursuance to that invitation; she arrived here about 11 
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o’clock, instead of coming early; slie came up to the door, 
being quite nervous, and rang tile bell; before she rang the 
bell her uncle came to the door to let her in, looking 

120 excited and having a smile on his face, and saying he 
was glad to see her; when they were in the vestibule 

he closed the outer door and started to put his arms around 
her and tried to feel her breasts; when she pushed him 
back he said what did she mean by it and she said, “hands 
off;” he said “Sh!” and she went on to her aunt; when he 
said “.811!” he did not want her aunt to hear her; he told 
her to keep still, he did not want Mary to hear her, then they 
went in the room; he would not let her aunt come to the 
door to meet her, he said she was his company, he was en¬ 
tertaining her and paying for what she ate; he had already 
lixed the bedroom for her, and she was to consider herself 
under no obligations to her aunt whatever for coming over 
there; that was said in the hallway while her aunt was in 
the front room; she went in and asked her aunt to give her 
a cup of black coffee, that she was nervous, and she complied 
with her wishes, her uncle said he was in hopes he would 
come over early in the morning, as he wanted to read the 
play for her so that she would know what it is, since it is 
an Italian play and she could not understand it; he in¬ 
sisted that she take her bag up in the bedroom; he accom¬ 
panied her up, and after putting her bag up there, they 
started out to the opera; they went to the opera sometime 
along 2:15 or 2:30. and it lasted until about 5 o’clock; he 
had made arrangements that her aunt was not to prepare 
supper, but that they would go to Child’s on the 5th or up 
on Pennsylvania Avenue, and have supper, where they went; 
she did not like to stay all night and kept saying that 

121 she had better return home, she felt sick, but he said 
that he would take her in a drug store and get her 

something; she told him no, that she was doctoring with 
Pr. Julius Friedenwald and he had told her not to take any 
patent medicine, and he did not want her to be mixing 
medicine on account of her stomach; they had supper and 
he persuaded her to go back to the house with him; her 
aunt was with them when they returned to the house, and she 
went downstairs in her aunt’s sitting room because she did 
not want to go upstairs with him alone; she asked her aunt 
to go with them, and took her things off down there, while he 
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went up the steps; lie said he word 1 like to know who in the 
world invited her over there, Mary or him, that she was his 
guest and that was no way for her to act; she stayed in her 
aunt ’s apartment and even played her victrola, but he came 
down again in any angry mood, showing his anger, so she 
thought to keep peace she would get her aunt to go up in 
his place; after her aunt accompanied her upstairs, he 
played for them quite awhile, hut she saw he was in a rather 
nasty mood; about ten or half past ten when he thought he 
had better retire, her aunt said “Good night,” and went 
down; he then showed her into the bedroom, where she had 
previously been; this was his bedroom, and he had fixed a 
couch in his office for himself, which office had a door con¬ 
necting into the bedroom; the office was communicating with 
the bedroom, and there was a door leading from the bed¬ 
room into the hallway; that was another door, which led 
out to the other bedroom, having two doors in it; she went 
in this bedroom and her picture was on the bureau and he 
remarked that there was the picture of myself, saying “You 
look at me every morning when I get up, and every night 
when I go to bed, but, I know that you don’t look at me when 
I undress or when I dress”; they stood around and she tried 
to draw his attention, because he was in such a frame of 
mind at that that she was getting real exicted, and she asked 
him to please leave the room so she could retire; he 
122 said he did not know what in the world she wanted 
that for, that he only fixed the office up as a sham for 
Mary, and she asked him what he meant; he told the witness 
he intended to spend the night with her, and stood around, 
asking her if she intended to undress; she told him no, and 
asked him if he were not ashamed of himself, to which he 
replied “Tut! Tut! What is that? Tt is all in the family.” 

The witness further testified he threw off his coat and 
walked around the room in an excited manner, swearing 
softly, and asked her what she intended to do; she said 
she did not intend to do anything, but she thought she had 
better go home since she saw she had made a great mistake 
in accepting this invitation; he asked her if she did not in¬ 
tend to comply with his wishes, and added, “I am planning 
a trip now to California, and I am expecting to take you 
along with me. What do you think I am going to take you 
along for, just a companion?”; she told him she had 
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no money to run to California or any place else and lie 
told her not to matter about the money question, they will 
settle that; he said she was just like a piece of furniture 
now that he was buying on the installment plan; they both 
were very excited, and he asked her again if she intended 
to retire; when she said “no,” he told her he would make 
her retire and went into his office; after her uncle had gone 
into his office the witness ran to the door and closed it; 

the key happened to be in and she locked it. 

123 That the key happened to be on the inside of the 

bedroom; that the door into the hall was already 
locked; that was the other door to the bedroom; that she 
sat in there and he swore softly, terribly; that he was 
locked out of the room; that he tried witness’ door repeat¬ 
edly, but she would not let him in, and he kept that up until 
2 or 3 o’clock in the morning; that she had a wrist watch 
and could tell what time it was. That her uncle’s light then 
went out and witness sat on the side of the bed until she 
heard her aunt get up in the morning. That the reason 
she did not go to her aunt was she knew she could not stand 
excitement. That before that her uncle said he had a 
cracked heart, and she knew he could not stand excitement. 
That she was afraid to do anything but just sit there, and 
she sat there until she heard her aunt. That witness went 
downstairs when she heard her aunt up, grabbed her bag 
and ran out of the room. That witness left by going out — 
hall door, into the bathroom, locked the bathroom, combed 
her hair and washed her face and went down to her aunt. 
That witness did not know whether to tell her aunt. That 
she did not have to pass through her uncle’s office to go 
downstairs; that door leads into the hall. That witness 
went downstairs and her aunt look- like she was confused, 
and witness wondered if her aunt thought the same as 
what she had been through, but her aunt never made refer¬ 
ence to it and neither did witness. That her uncle came 
down to breakfast. Witness was standing in the kitchen 
when he came through those leaden doors in the hallway, 
and he said “The top of the morning.” He said “I looked 
in the room and my bird had flown away. ’ ’ and he laughed, 
a hideous laugh. That her uncle remained at home, but 
aft?r breakfast asked witness up in his room. That wit- 

7—4622a 
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ness asked her aunt to come go with her, and her 
12 aunt said when she had done her work she would 
come. That witness thought probably she would get 
lie' aunt to go up with her. That her uncle insisted that 
wit less come back up in the room; that she went up in 
the room and sat down near the door; that she was afraid 
to go any farther in; that one part of the door was open; 
there are two doors there. That witness asked her uncle 
if he was not ashamed for the way he had acted on the 
night before; that he said he did not see anything wrong 
to it; that he would not do anything that a father would 
not do to her. That witness said she would not want her 
father to do such a thing as that, to sleep with her. That 
witness stayed to dinner and her uncle tried to talk pleas¬ 
ant, but she saw he was in a very nasty mood; that he was 
excitable and you could not get his mind centered on any¬ 
thing, and about 2 o’clock witness took the train and came 
home. That witness left the house alone. That witness 
did not leave earlier in the day because she sat around 
there, almost ashamed to go home, feeling so terrible that 
such a tiling had ever happened to her, a woman 27 years 
old, and to be deceived so. That her uncle told her when 
she went home to let him know how she got home, and she 
wrote a note saying she had arrived safe. That her uncle 
then began to slacken up in his correspondence. The next 
letter witness had from him was April 4. That envelope 
handed to witness contained the letter to which she refers. 
That witness’ uncle thought very much of her little girl 
Gertie. That about April 4, 1923, Gertie had an accident, 
she was burned. Witness wrote her uncle about it; he had 
told them to let him know if anything happened to the 
family, anything she thought he ought to know. That wit¬ 
ness wrote to her uncle about March 20th regarding 
125 the burn to Gertie. That in answer to that her 
uncle wrote the letter of April 4th. 

(Letter referred to, dated April 4, 1923, from S. H. 
Wenck to Mrs. M. G. Humphreys, was offered in evidence 
and marked “Caveators’ Exhibit 12,” was read to the Jury 
by Mr. Straus.) 
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“214 Fourth St. S. E., 

% Washington, D. C., April 4, 1923. 

“Dear Gertie: 


“Your letter March 20 duly received; also the Easter 
card. 

“I was shocked regarding the mishap to Gertie—just 
think, she might have been marred for life! I would have 
thought she had more sense than romping around a lighted 
stove. Children you see, are a great care, and require 
watching in all things. It does seem that you folks require 
the services of a doctor all the year round. Now it is 
‘Mumps.’ Well, they never killed one. I had them some¬ 
where between 5 and 8, and have long since forgotten all 
about it. 

“Easter was bright, but cool , here—but Monday and 
Tuesday were fine. 

“A few more odd cool days will come, and then we will 
have real spring, with the leaves covering the trees obstruct¬ 
ing the view along the streets and overhead. 

“Hope this will find you all, as it leaves me, well and 
happy. 

“Lovingly your Uncle, 


“SAMUEL.” 


The next letter written to witness by her uncle in his hand¬ 
writing is dated June 2, 1923. 

(Letter referred to, dated June 2, 1923, from S. H. 
Wenck to Airs. M. G. Humphreys, was offered in evidence 
and marked “Caveators’ Exhibit 13,” was read to the 
jury by Mr. Straus.) 

“Washington, D. C., June 1, 1923. 
“Dear Niece Gertrude: 

“Your letter of May 7 was duly received and I was sorry 
to see from it that you have been having such a strenuous 
time, and with rheumatism on top of all the other things. 

“Am glad to learn that Gertie’s face is getting along 
satisfactorily and hope that no marks of the accident will 
be finally perceptible. 

“Be sure that no poison remains in the finger which was 
punctured with a pin, as pins are made of brass , and are 



100 


MILLARD F. WENCIC, JR., ET AL. VS. 


not like needles, which are made of steel, and no bad effects 
ever result from them, but the puncture of pins should be 
vigorously sucked so that the poison of the brass is all ab¬ 
solutely extracted. 

12fi “Glad that you feel so well pleased with your new 
hat, and, also, that Gleamrode lias at last concluded 
that it is about time to make something of himself. 

“Your Aunt Mary is getting along the same as usual, 
and I am quite well and enjoying my rambles over the city 
this charming weather, this charming season. 

“Next week — is expected that 300,000 people will, for 
three days, be added to our population by the visiting 
*Shrivers,’ and Pennsylvania Avenue is already looking 
quite gay with the profuse decorations, and with the pro¬ 
fuse vari-colored electric lights spread across the center 
roadwav from the Peace Monument to the Treasury Build- 
ing, it looks quite enchanting at night. An acre of step- 
ladder benches have been erected and strewn along the ave¬ 
nue for those who want to see the parade of the “Nobles of 
the #ystic Shrine,” for which the price is only $3.00 $5.00 
and $10—according to location.—Excuse me, if you please. 

“Hoping that this will find you entirely well, I am, with 
love, 

“Your Uncle, 

S. II. W.” 


Witness heard from her uncle again on the 14th of 
August; said letter is entirely in her uncle’s handwriting 
and is signed by him. 

(Letter referred to, dated August 14, 1923, from S. II. 
Wenck to Mrs. M. G. Humphreys, was offered in evidence 
and marked “Caveators’ Exhibit 14,” and was read to the 
jury by Mr. Straus.) 

“Washington, D. C., Aug. 14,1923. 

“Dear Gertrude: 

“Your letter of July 17 was received and I was sorry to 
note that you had been sick. It is remarkable that everv 
time you write, you seem to have a tale of woe. First, you 
let Gerty play around a lighted oil stove and get severely 
burned; next you send Elizabeth on an errand across the 
street and get run over by a bicycle,'and now you eat 
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baked beans out of a can and have an attack of ptomaine 
poisoning. Don’t you know that when opening a can of 
food you should immediately empty the contents into a 
porcelain or glass dislif I also received your letter of 
August 0, and before reading it was wondering what had 
happened to one of the “Toms,” but was glad to see there 
was no mishap to either of them. 

“It was very warm here, the same as with you and the 
rest of the country. It was the warmest weather that I 
have ever experienced in Washington. 

“The feeling here over the death of President Harding, 
has been extremely tense, but is gradually settling down, 
and will soon be normal again, and by the end of the month 
people will be talking about other things, and be pursuing 
their respective duties, pains and pleasures. 

“I am well (but somewhat nervous on account of the 
strain the past twelve days) and I hope it will find you the 
same. 

“Your Uncle, “SAMUEL.” 

127 During the period from the night witness has de¬ 
scribed and the day following that night, in January, 

up to August 14th, witness saw her uncle once at Washing¬ 
ton in her aunt ’s home. Asked what his conduct was then, 
witness replied she had the children and he would always 
try then to act a little “flippy.” 

“Mr. Hogan: I move to strike that out. Let him ask 
what occurred, what took place. She made a trip here 
and brought her children over. Let her state what oc¬ 
curred. I move to strike that out. 

Mr. Straus: Your Honor, I submit that the wit- 

128 ness is entitled to state that, and then to explain, if 
she desires. 

The Court: Mr. Straus, in addition to having Webster’s 
dictionary around here, we would have to get a dictionary 
of slang. She first would use the slang, and then we would 
get an explanation of it. Why not use just ordinary, plain 
English, such as the jury is bound to know the meaning 
of, and presumably I know the meaning of. I suppose I 
can guess what “flippy” means, but unless you get me a 
dictionary, I do not know exactly. 
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Mr. Straus: My proposition is that the witness could 
state what it means. 

Mr. Hogan: I stand on my objection. 

Mr. Straus: Your Honor rules that the witness may not 
explain what “flippy” means! 

The Court: I do, yes. She may say what took place. If 
you want to say to the jury, when you are arguing, that 
that is “flippy,” perhaps you can convince the jury that 
it is. I like to have a witness use just ordinary language, 
which I understand, and which has a dictionary meaning. 

Mr. Straus: I understood that a witness could testify- 

The Court: We have a rule that all witnesses must testifv 
in the English language. I do not know any such word in 
the English language as “flippy.” Therefore she may not 
use it. 

Mr. Straus: I note an exception to the Court’s ruling. 

Witness was asked how her uncle conducted himself be¬ 
tween January and August 1923, and replied he was too 
affectionate, he tried to feel her breast again, it was during 
the summer; she went over with her little girl, Gertrude, 
it was in June or July, in hot weather. She got there 
129 about 10 o’clock in the morning and left about be¬ 
tween four and five in the afternoon; she spent the 
day with her uncle and aunt; her aunt was home during the 
whole of the visit. The next thing was the letter from her 
uncle of August 14th, and she again had a letter from her 
uncle on the oth of October, in his handwriting and signed 
by him. 

(The letter referred to, dated October 9th, 1923, from 
S. II. Wenck to Mrs. M. G. Humphreys, was offered in evi¬ 
dence and marked “Caveators’ Exhibit 15,” was read to 
the jury by Mr. Straus.) 

“314 4th St. S. E., 
Washington, I). C., Oct. 9,1923. 

“Dear Gertrude: 

“Your letter of September 9, just a month ago, was duly 
received, and you see I have been very dilatory in replying. 

“I presume, and hope, that the cold, from which you 
were suffering has by this time left you, and that you are 
now entirely well; also, that Elizabeth’s throat is all right 
now. 
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“— don’t object to you telling me of your woes, but I am 
very sorry that you are afflicted with so many. 

“The weather here has been too cool for the season the 
past ten days, and it requires great care to keep fr-m tak¬ 
ing cold. 

“Tell Gertie that I am glad to hear that she still loves 
me, and that I also love her. 

“We are all well, and Mary tells me that she is going to 
write to you very soon. 

“Hoping that this will find you all in the best of health, 
I am, with much love, your affectionate Uncle, 

“SAMUEL.” 

Witness was asked if she received any letter after Octo¬ 
ber, 1923, and replied there were a couple more; she re¬ 
ceived th-s letter under postmark of November 12, 1923, in 
her uncle’s handwriting and signed by him. 

(The letter referred to, dated November 12, from S. II. 
Wenck to Mrs. M. G. Humphreys, was offered in evidence 
and marked “Caveators’ Exhibit 16,” was read to the 
jury by Mr. Straus.) 

“Washington, D. C., Nov. 12, 1923. 

“Dear Gertrude: 

“I was glad to receive your letter of the 3rd in- 
130 stant—which showed that you got home safely with¬ 

out being kidnapped en-ronte. 

“Flad that your landlord did the right thing by putting 
in the new Latrobe stove and that it gives satisfaction. 

“Am pleased to hear that the children enjoyed the trip, 
as I rather thought that they did not seem particularly 
happy. 

“It has been rather cool here too but it commenced to 
moderate on Saturday, and yesterday, Sunday, was bright 
and beautiful, and er enjoyed a car ride in the afternoon 
to Cabin John—an hour’s ride from the house. 

“I notice the Governor of your State was reelected by 
40,000 majority, and I presume he feels proud at the result. 

“We are well and hope this will find you all the same. 
“Your loving Uncle, 


“SAMUEL.” 
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The trip referred to in letter of November 12th is when 
witness had both girls over there to visit her Aunt Mary, 
and both her uncle and aunt were at home; on that occasion 
he made the same improper moves he did on the previous 
occasion; that she certainly did resist him; Mrs. Mapliis 
was downstairs getting lunch. 

Witness was asked regarding a card with the year “1924” 
on it, addressed Gertrude, and stated it was her uncle’s 
handwriting; it was a Christmas card and got in 1924; it 
came in a plain envelope; the envelope got destroyed but 
the card the children kept; the card was addressed to wit¬ 
ness, and the writing on the card “Gertrude, Uncle 
Samuel, 1924” is her uncle’s writing. 

131 Mr. Straus: This is a Christmas card, gentlemen, 
with these words on it: 

“These bluebirds carry a message of cheer 

For a Merry Christmas and a Bright New Year.” 

We offer that in evidence. 

(The card referred to was marked “Caveators’ Exhibit 
No. 17.”) 

Witness received an Easter card in 1925 from her uncle; 
there is no stamp on envelope because witness’ boy is 
saving stamps of different places and he robs all envelopes 
he can find to get these stamps. 

(The card referred to was offered in evidence and marked 
“Caveators’ Exhibit 18.”) 

Witness was asked if the initials “S. H. W.”, and 
“1925” were in her uncle’s handwriting, to which she re¬ 
plied yes. She does not remember when Easter took place 
in 1925. 

The first time witness saw her uncle he seemed to be all 
right, strong, but when she went over at Christmas time he 
told her that he was beginning to have giddy spells, that 
the floor seemed to move at times when he walked, that he 
could not walk steady; said he had a cracked heart; he 
walked slowly, like anybody that was giddy, tottery; he 
was stooped but not to any great extent at that time; when 
he got real angry he got real tottery around the room, 
could hardly stand. The last time witness saw her uncle 
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was when tlist letter was answered, when she was over 
there in November. That witness’ husband was in the 
hospital in November 1923, and previous to that every 
time she went over her uncle said to let him know if she 
needed anything; the doctor said her husband should have 
a private room; he was in a ward but Dr. Coleman 

132 said he must have a private room, and she did not 
know what to do, so she wrote her uncle asking him 

to make a loan of $100 saying she would pay him back in 
six months with six per cent interest. lie had previously 
said he would help her and she put in the letter “You need 
not say anything to Aunt Mary about this,” because he 
had told her if she wanted anything always to state it in 
there because Mary was too nosey and wanted to find out too 
much of his business. Witness received a letter in answer 
to that; that letter was burned up; her mother and sister 
saw the letter. Her uncle did not write for over a week 
after he received her letter and he said if she wanted a loan 
she knew what was required of her, and to come over that 
Sunday and have a talk and fix everything up, but that she 
had to be more than just a niece to him. That was in the 
destroyed letter. That witness’ husband never saw the 
letter because he was in the hospital, and she never told 
her husband until after her uncle’s death, as she was too 
ashamed to let him think anything of him like that. 

Witness answered that letter and told her uncle she was 
sorry she had ever asked for the loan; that she did not intend 
to comply with his wishes and just let it be as if she had 
never written for it. There was no further correspondence 
until witness got Christmas card in 1924, more than a year 
afterwards. The last time witness saw her uncle must have 
been the last part of October or the first of November, the 
visit referred to in the letter of November 12th. That 
witness replied to letter which was burned two or three 
days afterwards; she talked it over with her mother and 
did not know what to do, and finally came to the conclusion 
she would answer the letter and clear herself of it. 

133 The last time witness saw her uncle which was the 
end of October or early in November, 1923, he was 

very tired, so tired he gave out in the afternoon. He 
played around with the children, and then he had a little tin 
horn he said he blowed every Christmas morning to waken 
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everybody in the house. He blowed it for the children, and 
then fell asleep while her aunt and she were talking. He 
was tottery and would tremble at times; sometimes he was 
more steady than others. He complained of giddy spells 
and said the giddy spells kept him from thinking properly, 
and he could not stand very long at a time; they would 
come on him all of a sudden, came on him periodically. 

Witness was asked what she observed as to the condition 
of her uncle’s mind on the last occasion she saw him, and 
stated she would say his mind had left him; that he was of 
unsound mind; she says that because he had a starcy look, 
and the crazy things he did; she most certainly does not 
think he was of a sound mind because her aunt got out some 
pictures and witness and she were looking over them; her 
aunt began to talk about these pictures and he made fun 
of her, and he went “Row, row, row, row,” up to her, in 
her face, whenever she would talk; he fussed at the table 
and would bang the dishes down, kick the chairs and 
slammed them, all of those things. 

On cross-examination witness testified as follows: 

In September, 1923, or in October, 1923, witness visited 
her uncle and aunt in this city; at that time she thought her 
uncle’s mind was gone; it was about two or three weeks 
after she formed the opinion his mind was gone she wrote 
and asked him to loan her $100 and that she would 
134 pay it back at a certain rate of interest. Her uncle 
told her if she needed anything to write to him. Wit¬ 
ness was asked if she had any other reason than that al¬ 
ready given, why she sat down and so carefully wrote ask¬ 
ing for a loan from a man whose mind was gone, and took 
the care to tell him how much she would pay back, and what 
interest she would pay him, stated she never thought about 
that. Witness never saw a letter written to her father 
by Uncle Samuel, and she never saw any letter written 
from her father to Uncle Samuel. Before Uncle Samuel 
came to live in Washington in 1922 she never wrote to him 
or he to her. She knows of no correspondence her sister 
or two brothers had with Uncle Samuel. 

The first personal contact was in 1922 when witness went 
over to see her uncle; the last time she had come to Wash¬ 
ington to visit her Aunt Mary prior to 1922 was when one 



RIGGS NATIONAL BANK, WASHINGTON, D. C. 107 

of her girls was a baby, Gertrude was one month old, she 
was born in June and this was September. That during 
the live or six years from the time when witness last saw 
her Aunt Mary up to the time she came over without send¬ 
ing any word, to see Aunt Mary and Uncle Samuel, she had 
written her aunt frequently. Witness had not been over to 
Washington for about five years, before Uncle Samuel came, 
because she was raising children and could not get away. 
The day she came over but did not send any word ahead 
was the first time she had ever seen her uncle in his life; 
that her uncle told her how pleased he was that there were 
such nice nieces and nephews. When witness went back she 
wrote her uncle right away, at his request. Witness was 
asked if she did not write her uncle every time he wrote 
her, and sometimes wrote him two between his let- 
135 ters, and replied, No, he generally answered all her 
letters, but there were a couple of times witness wrote 
him two letters between his letters. Witness wrote her 
uncle letters about her children, how the children were 
getting on and things along that line; and on one trip 
told him she could have the tonsil operation for $50 and 
later on found out it would cost $125. Witness’ uncle 
paid the bill, sending Dr. George W. Mitchell a check 
for $125. 

Witness was over there in January, the day of the opera, 
and her uncle told her the opera Rigoletto was going to 
be in Italian and he showed her a book describing what it 
was all about; he did not read it to her because she did not 
come early enough. He told witness he regretted that she 
had not come earlier because he wanted to read the book 
to her so that she would understand the opera. After the 
opera she went to Childs and then back to the house, when 
this occurred what witness had already told. The next 
morning when she heard her Aunt Mary downstairs, Janu¬ 
ary 27th, she went down and joined her aunt, but did not 
tell her aunt anything about what occurred the night be¬ 
fore; witness left that afternoon and went home. When 
she got home she wrote her Uncle Samuel a letter telling 
him how she had gotten home, how she was feeling, and 
he answered her letter. From that time on, prior to the 
time she asked him for $100 she wrote him nine or ten 
letters, and her uncle’s letters were in answer to those she 
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wrote. Witness wrote him about her home, her children, 
how they were getting on, about little accidents that hap¬ 
pened to the children, about her own condition, about get¬ 
ting ptomaine poisoning from eating canned beans; she 
never wrote anything about Tom, her husband, not feeling 
well because her husband was never sick a day in his life 
until he had his appendix removed. 

Witness was asked if she did not have all the letters she 
received from her uncle except the one that was burned, 
and replied there are several she does not have, be- 
136 cause they were in her trunk and when she moved 
around they got lost; she could not tell how many 
were lost, just a few. Witness made three trips in addition 
to the correspondence that went on between her and her 
uncle following January 1922; on one of these trips to see 
her uncle early in May she took little Gertrude over with 
her; her uncle was very fond of Gertrude. Some time after 
that in a letter her uncle wrote “I am glad that Gertie still 
loves me and was glad to see me.” Witness had written 
her uncle that Gertie sent her love, to which the fore¬ 
going was an answer. Late in October or early in Novem¬ 
ber, 1923, witness made another trip over, but only took 
Gertrude; she does not remember taking Elizabeth. She 
took Elizabeth over the November before, when her uncle 
gave her the dolls. Witness was asked regarding letter 
of November 12 her uncle had written, in which he stated 
“Am pleased to hear that the children enjoyed the trip as 
I rather thought that they did not seem particularly 
happy,” as to whether that would refresh her recollection, 
and she replied she does not remember bringing Elizabeth'. 
Witness’ boy was never over, as her uncle did not care 
for boys. She may have taken Gertie and Elizabeth, but 
does not recall it. After the experience on the night of 
January 26th witness went upstairs to her uncle’s sitting- 
room the next day, and did so on other trips to hear the 
Victrola, but her aunt was with her and then used to go 
prepare the meals. 

Witness stated her uncle always asked about the family, 
but never kept any topic about anything outside; he did 
not talk about the events of the day. Her uncle wrote her 
about Governor Ritchie’s re-election, but he did not talk to 
her about Governor Ritchie. 
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137 On re-direct examination witness testified as fol¬ 
lows : 

Witness was asked if when she first met her uncle at her 
aunt’s he expressed any regrets about not having seen the 
family for so long a time, and replied that he was very sorry 
he did not get to see her father before he died. 

Mrs. Florence Estella Wilkinson testified that she was 
a niece of decedent, being a daughter of the deceased brother 
of decedent and one of the caveators, that she remembered 
a visit by decedent to the home of her parents in Balti¬ 
more, Maryland, when when she was about 8 years old, on 
which occasion decedent gave her a large expensive doll. 
She did not see him again until he came to Washington 
to live with her aunt, Mrs. Maphis. That on a subsequent 
visit to her aunt, in the Spring of 1922, she met decedent 
and that he treated her very nicely and seemed very glad 
to see her, that he 4 4 hugged me and kissed me and patted 
my hand and said he was very glad to see his little red 
headed niece. He always called me his little red headed 
niece,” because witness’ hair was always so red when she 
was a small girl. Witness did not stay all night and was 
cordially invited by her uncle to be sure and come again. 
Decedent made inquiries about her brothers and sisters and 
about the family in general and stated that he would like to 
see his brother Millard’s children, the rest of them, and 
for witness to give his love to them, but he did not ask what 
any of the members of the family were do?mg in a business 
way by occupation or employment or anything about 
their circumstances or what her husband was engaged in 
doing. Decedent then invited witness to his apartment to 
hear some records on his victrola and showed witness some 
lovely embroidery that his wife had made. About a month 
later witness, accompanied by her husband, called and de¬ 
cedent was very glad to see them and again played records 
on the victrola for them, decedent had records of all kinds 
to suit everybody and played pieces that they liked, showed 
them his collection of books and vases and other 

138 things that he had in his apartment. Decedent di¬ 
rected his sister to make them at home and fix supper 

for them. Witness and her husband stayed several hours, 
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and when they left he kissed her good-bye and invited them 
to call again. Witness and her husband again called in the 
summer of 1922 and were received very much as before. 
He seemed very glad to see them, entertained them as he 
had done on the previous visits. In September, 1922, on 
the occasion of witness’ next visit, which she made alone, 
she did not see her uncle but testified to the following fact: 
When she called her aunt was glad to see her and told her 
that a friend of lier’s, a Miss Black, from the Valley of 
Virginia, was expected to visit her and stated her Uncle 
Samuel did not want Miss Black to stay in the house and 
told witness to stay in the room occupied by her aunt as a 
bed room until her aunt could go to the station to meet her 
friend to send her to a hotel, that when witness went into 
the room her aunt /old her she would lock the room door as 
she was afraid to leave witness by herself; which was done; 
that after her aunt left the house, witness heard decedent 
“cussin, and taking the name of the Lord in vain” and say¬ 
ing “To II— with the whole family,” decedent shouted 
“he didn’t want to have nobody to come there to visit at 
night at all,” and stamped over the floor until the “plaster¬ 
ing on the walls sifted down like sand,” and that decedent 
continued cursing and slamming things until her aunt re¬ 
turned; that decedent then told her aunt that he did not 


want witness to stay in the house and that if witness did 
not get out he would do something desperate; that when 
decedent made that statement he was standing at the head 
of the stairway on the second floor and that he “stamped 
his hand on the railing until witness could hear the ban¬ 
nister crack all the way down, like anything would crack 
when you hammer on it,” that she then went home and 
never again visited at her aunt’s home while decedent re¬ 
sided there, and when counsel asked where and under what 
circumstances witness saw her aunt again objection was 
made on the ground that in this case we are dealing with de¬ 
cedent and not with Mrs. Mapliis and the witness, to which 
Court added that because witness thought she could 
139 not or might not, whatever it is, go to the home of 
her Aunt while her uncle was there, the Court was 
of the opinion witness could not say anything except what 
she was told, which would be hearsay, but if she heard her 
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uncle say anything or if he threatened her or anything of 
that kind, she could state it, but that was not what the ques¬ 
tion called for. Counsel for the caveatees added that his 
objection was based on the further ground that witness was 
being asked about something subsequent to the last time she 
ever saw decedent, when witness undertook to explain, coun¬ 
sel made the following offer; 4 ‘To prove by this witness that 
following the occurrence at her aunt’s house that her uncle 
required her to leave as she has just detailed, she was not 
permitted to go to visit her aunt at the house while her 
uncle was staying there, and she was required, because of 
those conditions, created by her uncle, to visit her aunt at 
the home of some friend of her aunt’s away from the resi¬ 
dence of her aunt.” To which objection was made and the 
Court declined to rule on same, stating: “I am not 
140 going to rule on any such offer as that. You might 
show everything that you suggest you want to show 
by offering proper testimony. I am not going to say that 
you might not show those things, but you may show them 
only by admissible evidence.” Counsel then amended the 
offer by stating, “We propose to prove the facts stated by 
this witness; and we make that offer of proof here.” The 
Court then stated, ”1 would assume that this witness was 
to he the one to prove those things.” ”1 rule that you 
shal-all of that, subject to any objection,” to which rul¬ 

ing an exception was made. Witness was then asked 
“After the occurrence which you have just described to 
the jury wherein your uncle said that if you did not leave 
the house he would do something desperate, upon which 
you left the house, did you ever visit your aunt Mary’s 
home again while your uncle was there,” to which witness 
replied “No sir.” Witness was then asked, “Why did you 
not?” to which objection was made, sustained and exception 
noted. Witness then stated that when she went to visit 
her aunt, after the occurrence, she would see her aunt at 
the home of a friend, a Miss Alexander, at 307 C. Street, 
S. E., and that she would write all letters to her aunt at 
that address. To which objection was made on the ground 
that it was immaterial, sustained and exception noted. 
Counsel then asked witness, “Did you ever correspond 
with your aunt after that occurrence”? objection made, 
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sustained and exception noted. Witness was then asked, 
“Where did you address your letters to your aunt in Wash¬ 
ington alter that occurrence!” Objection made, sustained 
and exception noted. Witness was asked, “After your uncle 
died when did you visit your aunt!” Objection made, 
sustained and exception noted. Then ensued the following: 

“Mr. Straus: Exception. We desire bv that proof, may 
in please the Court, to show that as long as her uncle- 

The Court: Mr. Straus, with all due respect to you, I 
do not care what you want to show by it. It is not ad¬ 
missible, and the objection is sustained. 

Mr. Straus: Very well, your Honor; we will take 
141 an exception to the Court ’s ruling. 

By Mr. Straus: 

Q. Have you ever visited your aunt since your uncle’s 

death at the home of Miss Marv Alexander! 

* 

Mr. Hogan: Objected to. What difference does it make! 

The Court: Sustained. 

Mr. Straus: We except to your Honor’s ruling. I want 
the record on the subject; I want a full record. 

The Court: Mr. Straus, you have a pretty good record. 
If I am wrong I am wrong about six times and once would 
have been just as good as the other five. 

Mr. Straus: I want to make a record for the appellate 
Court. 

The Court: You are offering this testimony now all on 
the same theory! 

Mr. Straus: On the same theory. 

The Court: Yes, I have excluded this five or six times, 
and if I am wrong I am certainl! wrong. 

Mr. Straus: We are offering it as competent evidence to 
establish that she was not permitted to go to her aunt’s 
home whilst her uncle lived there after the occurrence to 
which she has referred. 

The Court: I understood that was the purpose. 

Mr. Straus: That fixed the record sufficiently.” 

Witness then testified that in April and May, 1922, de¬ 
cedent appeared in “tolerable good health,” although he 
complained of an “awful bad heart,” and during the 3um- 
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mer of that year decedent began to look bad and said he 
had ‘‘giddy and dizzy” spells; and when he would walk 
he said he felt like he was going to fall and was afraid to 
go down the stairs, and witness further stated, ‘ ‘he had to 
go slowly down along the side of the bannisters and hold to 
those; and then he would have to stop on a step and 
142 catch his breath, and he felt kind of tottery, he said, 
staggered, like he was going over at times,” and that 
was the way decedent looked to witness. Witness recalled 
an occasion when her sister exhibited to her a letter from 
decedent received by her sister at which time it was, also, 
shown to their mother, that if witness was not mistaken she 
saw the letter in the Fall of 1922 that after all of them had 
rea/ the letter it was burned by her sister, Mrs. Humphreys; 
that before it was burned, witness read the letter over twice 
and it contained the expression “In regard to the loan that 
we were talking of,” he said, “If you will submit to my 
wishes” he says, “I will grant the loan,” and he said “You 
will have to be more than a niece to me;” and he said “You 
come over the following Sunday,” and he said, “We will 
talk the matter over;” that when her sister burned the 
letter, witness tried to grab it but it went into the fire and 
was destroyed. 

Mrs. Elizabeth Wenck then testified that she was the 
mother of the caveators in the case, Millard, Gertrude and 
Cleamrode and that Estella Wilkinson is her step-daughter, 
being a child of the former wife of her husband. She had 
met decedent on two occasions, once when he paid a flying 
visit to her home in Baltimore city, and on another occasion 
two or three years thereafter. She never saw decedent 
after that time. Witness further testified that her daughter, 
Gertrude, showed her a letter that she had received from 
her uncle the time that Gertrude’s husband was in the 
Hospital and the substance of the contents of the letter were 
that her daughter had asked decedent for a loan and that 
decedent told her if she would submit to what he wanted 
there would be no trouble about her getting it and that she 
would have to be more than a niece to him and that there 
would be lots of love in it and if she would come over there 
to see him on the following Sundav they would talk about it. 
Witness add°d “there might have been some other things 

8—4622a 
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in the letter but that was the principal part that she had 
read.” The letter was burned by her daughter, Gertrude, 
and that she saw her do it. 

Mrs. Myrtle Pearl Newman then testified that she 
formerly resided with Mrs. M a phis at 214 Fourth 
143 St., S. E., in the apartment formerly occupied by 
Mr. Samuel H. Wenck. About the month of July, 
1925, witness accompanied Mrs. Maphis to the Annapolis 
Hotel to visit her brother. On arriving at the hotel, they 
knocked at the door, after quite a while, decedent opened 
the door and stood there quite a little while before he in¬ 
vited them in and finally he did invite them in and they 
went in and sat down and he seemed very angry because 
they came. Decedent told Mrs. Maphis that he had told her 
that when he wanted her to come he would tell her. He had 
not told her to come that day, but that she had a little busi¬ 
ness to see him about and they were down town and just 
dropped in. Decedent told Mrs. Maphis that when he 
wanted her to call he would drop her a card and for her not 
to come until she received the same. In response to a ques¬ 
tion as to his physical condition, witness stated that she had 
never met the decedent only one time prior, that he looked 
rather pale that day and said he had been lying down and 
he looked rather feeble. She saw the decedent about two 
weeks after the aforesaid visit to his apartment, when de¬ 
cedent called at Mrs. Maphis ’ home at which time he had 
Mrs. Maphis call her down stairs and he apologised for the 
treatment he gave them that day. He said he was very 
sorry, but he was not fit to receive company. 

Rame Gleamrode Golden Wenck then testified that he was 
one of the caveators and a brother of Mrs. Wilkinson and 
Mrs. Humphreys who had testified. He met his uncle, 
Samuel H. Wenck, on the occasion of the visit to his aunt, 
Mrs. Maphis, in the latter part of August, 1922, at which 
time he was accompanied by his sister, Mrs. Humphreys. 
His uncle appeared very glad to see them, put his arms 
around his sister and also patted witness on the back. Wit¬ 
ness could not remember whether or not decedent kissed his 
sister. He asked Mrs. Maphis to prepare supper for them 
and after supper took them to his apartment and enter¬ 
tained them with music and descriptions of his collection of 
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books and personal trinkets that he held dear to himself. 
He expressed regret at not having seen them before and 
that he would like to see his other nieces and nephews. 
Witness only stayed until about half past nine and 

144 when leaving his uncle suggested that his sister could 
stay all night, which she did. During his visit, his 

uncle inquired of him about his employment, kind of work, 
and what he was earning and about his prospects in busi¬ 
ness. And when told that he was a barber, advised wit¬ 
ness to give up that trade and take up carpentering which 
advice witness acted upon, and later his uncle wrote to his 
sister, stating that he was certainly glad that witness was 
trying to make something out of himself. Witness was 
then asked (Rec. p. 363) the question: 

“Why was it that you dod not visit your uncle again! 

Mr. Hogan: That is objected to. 

The Court: The objection is sustained. 

Mr. Straus: An exception is noted.” * * * 

Mr. Straus: “Has your occupation and your trade any¬ 
thing to do with your not making other visits to your uncle! 

Mr. Hogan: That is objected to. 

The Court: The objection is sustained. 

Mr. Straus: An exception is noted.” 

Earl Bogel then testified that during the year 1925, from 
May until the latter part of September, he was employed as 
a bell boy at the Hotel Annapolis in which capacity he often 
met or came in contact with Mr. Samuel Wenck. On the 
occasion when decedent moved in the apartment in the hotel, 
witness was ordered by the manager of the hotel to go up 
and wait on decedent and adjust his furniture. He went to 
the room and moved the furniture, in fact did what he was 
asked to do. He moved it back and forth a couple of times 
or more before decedent could decide just what he wanted 
to do with it. 

“He seemed to have been a very irritable type, and realiz¬ 
ing his age, I humored him as much as possible, did every¬ 
thing I could for him to help him along. When I finished, 
he promised me that he would compensate me, he would give 
me something for my trouble, but the time never 

145 came. I saw him months and months after that and 
he never mentioned it. The only other times that 
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I ever .same in contact with him was in the lobby of the 
hotel.” 

Witness further testified that when decedent first came to 
the hotel he was neat in his appearance; that decedent was 
very feeble and bent in the shoulders; that he saw decedent 
almost every day until shortly before his death; that de¬ 
cedent’s “eyes always seemed to be starey, you might call 
glassy. He looked like he would be probably staring into 
space, something like that, as far as I could see;” that ho 
often saw decedent sitting around the lobby. In response 
to question: “From your observation of Mr. Wenck and 
your conversations with him, what would you say in ref¬ 
erence to his mental condition,” stated “he seemed very 
feeble in his speech, in his manner or speech;” and with 
reference to decedent’s mind stated: “I would not sav—I 

don’t know. lie did not seem to know his own mind vcrv 

♦ 

well. He was just old. I don’t know just how I could ex¬ 
plain that question. He was very feeble in both body and 
mind, from what I could see my own self.” 

On cross-examination, witness testified that he had never 
talked with decedent except on the day he helped him when 
decedent just moved in and in response to question, “And 
he asked you to fix things a certain way, and would not lik ‘ 
it, and he would ask you to change it?” stated yes, and fur¬ 
ther stated that was what he meant by changeable. 

Robert Gross then testified that he was employed in the 
capacity of head waiter and steward of the dining-room in 
the Annapolis Hotel during the period of May to October 
of 1925. The dining room was not operated by the hotel 
and was under the management of a Mrs. Hyatt, who is now 
deceased. In his capacity as head waiter, he often came in 
contact with Samuel Wenck and used to see him every morn¬ 
ing, he was not confined to his room. Decedent (Rec. p. 
380), “was always cross when he came in the dining room. 
He did not seem exactly right somehow. I did not know 
what the trouble was with him, I would pull out a 
146 chair to one side and he would go and sit on the other 
side.” Witness was asked if he was always cross 
and he replied that “sometimes he was and sometimes he 
was not.” In response to question, “Did you notice any¬ 
thing peculiar about his eyes?” stated: “Sometimes he was 
staring you right in the face when he came in, like this (in- 
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dicating). I would always speak to him, and lie would stare 
me right in the face like that, and I would walk off and not 
say anything to him, because we had orders not to say any¬ 
thing to him.” That decedent would sometimes order his 
meals and sometimes he would not. When he ordered his 
meals and tliev were brought to him he would not have them 
and stated he did not want them. Tie always kicked on his 
meals, and that decedent would just throw things around, 
4 ‘and sav he did not want this and did not want the other, 
and we tried our best to please him all we could and we 
never could please him at all, and I would go to madam and 
tell her I could not please him, and she would say ‘Don’t 
bother. Go right along and do the best you can with him,’ 
and naturally, I never thought he was right, something was 
wrong with him sure.” “We tried everything in the world 
to please him, but we would not please him at all. It seemed 
he was kind of rattled in his head. I did not know what was 


the trouble with him.” That decedent would get angry and 
“throw things around, and shove his stuff in in front of him 
all around the table,” that he always knew just what he 
ordered, that sometimes decedent was not able to control 
himself in eating his food and the waiters would have to cut 
his meat for him, that decedent was neat in his personal ap¬ 
pearance when he first came to the hotel, but later he would 
come in the dining room in old linen pants and some kind 
of a checkered brown coat, and toward the last decedent got 
very feeble and would come in half dressed, not very clean, 
sometimes without his neck tie, dirty shirt and carpet slip¬ 
pers, that decedent would sometimes call witness to him 
and when he would respond decedent would tell witness he 
did not want him, that decedent grew more and more feeble 
and sometimes had to use a cane to assist him in walking to 
the dining room. Witness in answer to question, “What 
would you say about his mind ? Was his mind feeble, 
147 or strong?” answered, “I think his mind was feeble, 
that is my idea, I don’t know positively, but that is 
what I think about it. Everyone in the dining room thought 
his mind was off.” The Court granting a motion to strike 
out that part of answer about what other people thought. 
Witness was then asked: 


“Q. From your observation of Mr. Wenck from the time 
he came there, in your opinion, from the observation you 
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had of him and of your experience with him, would you say 
that Mr. Wench was of sound mind or not? A. I don’t 
think he were to my knowledge. 

Q. Would you say that in the month of July, 1925, he 
was capable of executing a valid deed or contract? 

Mr. Hogan: That is objected to. 

The Court: The objection is sustained. 

Mr. Lamar: We note an exception.” 

“On cross examination witness testified that the first time 
he ever saw decedent he came in the dining room for his 
breakfast and he nearlv alwavs came alone. Witness 
could see that he was an old man and as time went on 
several times he told him he was feeling “hellish”. Wit¬ 
ness saw at those times that he looked very poorly and 
sometimes he had a little tremor as a sick man would have 
and on those occasions witness would help him up; that 

whenever decedent wanted him he called him and alwavs 

• 

called him “Gross”; that sometimes he would come in in 
the morning and witness would say “good morning” and 
then decedent would reply “good morning” and other 
times he would seem out of humor and would not answer. 
That once in a while he would come in and witness would 
fix a chair for him and he would go to another chair. Wit¬ 
ness stated that he had seen other people do that some¬ 
times and added that sometimes people do not want the 
table that von give them: that decedent had one table 
and always sat at a regular table but that sometimes he 
would sit in a chair different from the one witness put 
there for him. Sometimes decedent would not seem to like 
the things before him and would push the dishes 
148 away from him saying “I do not like that.” Wit¬ 
ness then stated that sometimes he saw him with 
shoes on and sometimes lie would come down in the break¬ 
fast room and just have carpet slippers on and linen 
trousers and sometimes his tie would not be fixed very well, 
but that witness saw he was an old man and was not feel¬ 
ing well and decedent told witness that he did not feel well. 
That witness knew that his feet were swollen. 

The caveators then rested; thereupon counsel for the 
caveatee moved for a directed verdict on all of the issues 
“on the ground that not only has there been no proof as far 
as fraud and undue influence are concerned, and there has 
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boon no attempted proof, but there has been no proof of 
lack of testamentary capacity; on the contrary, an over¬ 
whelming proof in respect to every element that goes to 
testamentary capacity lias been offered by the caveators 
themselves,” and after argument by counsel for the cav¬ 
eators claiming affirmative proof on all issues and in the 
course of which the attention of the Court was especially 
directed to the evidence of caveators relative to the first 
issue that upon the undisputed proof in the record the 
paper writing of July 10, 192."), purporting to be the last 
will and testament of the testator fell under the ban of 
section 1635 of the Code of the District of Columbia, to 
which the Court replied “This is not the place to raise 
that question, even though it might be so”, and further stat¬ 
ing “There are other bequests in the will, which, if the will 
is broken, may take effect, the one to this young lady in 
Montclair, and the one to the sister. If the will is ad¬ 
mitted to probate, it will be for the executor to seek the in¬ 
structions of the Court, if there is anything to be construed 
about the will with reference to the bequest to the First 
Congregational Church. We have nothing to do with 
that.” Counsel then stated it was his present purpose to 
“* * * merely assert, in order that it may be a 

149 matter of record, that the point was asserted, that 
his will, under that provision of the Code, in my 
bumble view, and that the caveators here, under the broad 
unrestricted language of the code section, are entitled to 
an instruction to the jury that if they find upon the proof 
in this case that the will was not consummate, did not upon 
the undisputed evidence here become effective, until after 
the consummation of the contract between Mr. Wenck and 
his sister, which was September 1, 1925, then that is an in¬ 
valid will. We say that is our position and we are en¬ 
titled to have the jury pass upon that, as a matter of fact,” 
after which the Court stated its ruling in the motion for a 
direct verdict in the following language: 

“The Court: I presume that counsel was right in draw¬ 
ing the inference, from what I said to counsel in the next 
case yesterday about this matter, that it was likely that 
there would be a directed verdict. Of course, I did not 
know; you might have brought here a doctor whose testi¬ 
mony might have taken this case to the jury, or you might 
have brought some lay witnesses who could say something 
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or other that would make it necessary for the jury to be¬ 
come the judges of the facts of the case. But I rather 
guessed you had put on your best witnesses first, and I 
flatter myself now that my guess was correct. 

44 As to tliis matter of undue influence, T understand the 
proposition of counsel to be that if a person leaves money 
away from any of his near relatives, or some of them, to 
an ecclesiastical body, although he may have been an at¬ 
tendant upon the churches of that body elsewhere, and a 
particular beneficiary happens to be a church of that de¬ 
nomination in a city in which he had only recently taken 
up his residence, there may be some inference that some¬ 
body has unduly influenced the disposition made by the 
will. T hardly think that argument would stand 
150 analysis. 44 Samuel H. Wenck is gone. We do not 
know what was in his mind in that regard, but we 
know, I think, that the injunction in the Bible to lay up 
treasures in heaven is sometimes interpreted by people 
who think they need to have something to draw on when 
they get to heaven so as to cause them to leave a little 
money in their wills to churches. Of course, that is a fool¬ 
ish attempt to fool God Almighty, who is not easily de¬ 
ceived about those matters. But it is not looked upon as 
an indication of unsoundness of mind, because too many 
people do that. It is what you might call a death-bed re¬ 
pentance for that which they had been doing, perhaps, all 
their lives, which they know will not stand on the credit 
side of their account on the other side of the river. So 
there is absolutely not the slightest evidence of any kind 
or description here of any undue influence, nothing from 
which anybody could infer it in any such way as to permit 
an inference to that effect to stand. 


44 Evidence of the kind of fraud which we recognize in 
these cases is even more conspicuously absent from the 
case, so far as the proof is concerned, than as to the sort 
of undue influence which the jury may find was exercised 
to such an extent as to upset a will. 

“Now, as to his soundness of mind, I am sorry to dis¬ 
agree with Mr. Straus on that proposition. Notwith¬ 
standing the strength of his statement, in my feeble-minded 
way I think there is no proof of unsoundness of mind, but 
quite the contrary. A man who can spend his money and 
keep his books with such meticulous care, partically up to 
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the time of his death, certainly has the kind of mind which 
the statute describes as being sufficient to sustain mental 
capacity for the purpose of making a will, a man capable 
of executing a valid deed or contract. lie could make 
checks, he could put the figures in his books as the 

151 checks were made, he could buy stocks, and, by the 
way, I think he bought one or two pretty good ones. 

They have advanced recently in the market. So he evi¬ 
dently was a good judge of an investment. 

4 ‘Let us consider his sister’s testimony. Certainly she 
was devoted to him, went to see him all the time. I was 
waiting for somebody to come along in the case and say 
something that would upset what Mrs. Maphis said. No¬ 
body has done it. I think Mrs. Newman was another one. 
She did not see so much of him, but she saw him, I think, 
a couple of days before he died, and he was brighter than 
he had been before that. 

“Then there is Mrs. Jenkins’ testimony. What have we 

* 

against all that? I am sorry these nieces and the 
nephew have been disappointed. I wish Mr. Wcnck had 
left them something, but that is none of my business, and it 
is nobody’s business that he did not. 

“So we have some disappointed bellboys and head 
waiters from the Annapolis Hotel, who did not get quite as 
much in the way of tips as they were looking for. I suppose 
that is a clear indication, not of unsoundness of mind, but 
penuriousness, at any rate, in their minds, but I am certain 
no jury, even if it were left to them, would find that because 
there was one man who had the courage to stand up against 
the blandishments of a bellboy and a head waiter in the 
matter of a tip, he was of unsound mind. 

“So, gentlemen of the jury, on issue No. 1, was this paper 
writing of the 10th of July his last will and testament, I 
direct you to find that it was. 

“On the second issue, as to whether Mr. Wenck was of 
sound and disposing mind, and capable of executing a valid 
deed or contract, I direct you to answer that question 
“Yes,” that he was. 

“On the third, was the paper writing of the 10th 

152 of July, 1925, procured by coercion, fraud or duress 
practiced upon the said Samuel H. Wenck by any 

person or persons, I direct you to answer that “no,” 
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“Fourth, was the paper writing dated the 10th day of 
July, 1925, obtained or the execution thereof procured from 
the said Samuel II. Wenck, deceased, by undue influence, I 
direct you to answer “No”.” 

Before the jury rendered the verdict, counsel for cavea¬ 
tors announced they desired to put in the record objections 
to the finding of the Court on each of the issues and, on the 
suggestion of the Court that it was not necessary as the 
matter could be covered by a general exception, took the 
general exception granted by the Court, but, also, insisted 
that it was appropriate for counsel to state objections to a 
ruling of Court to each of the issues delivered by the Court 
in time for Court to change its ruling if it sees fit, was 
allowed by the Court to state the following specific excep¬ 
tions to the aforesaid ruling of the Court for a verdict for 
the eaveatees on all of the issues: 

“• * • We object to the ruling of the Court on the 

first issue, in that the Court disregarded the proof to the 
effect that the reaper writing of July 10, 1925, was condi¬ 
tioned upon and not to become effective unless or until the 
sister of the decedent, Mary C. Mapliis, should execute the 
character of will as that introduced in evidence as having 
been made by her on, to wit, September 1,1925, made within 
one calendar month of the death of the decedent, to wit, 
September 24, 1925, and that the said purported will of 
July 10,1925, was not valid under Section 1635 of the D. C. 
Code. 

“To this issue, second, in that the evidence of caveators 
affirmatively shows that the testator was not, at the time 
of the alleged execution and acknowledgment of said paper 
writing of July 10, 1925, of sound and disposing mind, and 
capable of executing a valid deed or contract. 

153 “On the second issue we object to the ruling of 
the Court in that the evidence of caveators affirma¬ 
tively shows that the testator was not at the time of the 
alleged execution and acknowledgment of said paper writ¬ 
ing of July 10, 1925, of sound and disposing mind, and 
capable of executing a valid deed or contract. 

“We object to the ruling of the Court on the third issue 
in that the evidence of caveators affirmatively shows facts 
and circumstances sufficient to justify and require the third 
issue being submitted to the jury for its determination. 
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“To the ruling of the Court on the fourth issue we ob¬ 
ject in that the evidence of the caveators affirmatively 
shows facts and circumstances sufficient to justify and re¬ 
quire the fourth issue being submitted to the jury for its 
determination.’ ’ 

After which the jury returned a verdict as directed by 
the Court. 

The foregoing is the substance of the testimony bearing 
upon the exceptions herein reserved on behalf of the 
raceators, and is a digest of the substance of all the testi¬ 
mony taken in the case. 

And thereupon, and as all of said exceptions were duly 
given and allowed, as aforesaid, and duly entered upon the 
minutes of the Court, before the jury retired to consider 
its verdict, and because the matters and things hereinbefore 
recited are not matters of record, in order to make the 
same a part of the record herein, which is hereby ordered 
so that the caveators may have their case reviewed on 
appeal, the caveators, by their attorneys, move the Court 
to sign and seal this their Bill of Exceptions, to have the 
same force and effect as if each and every one of said ex¬ 
ceptions had been separately signed and sealed, which mo¬ 
tion is granted by the Court, and, thereupon, the caveators 
tender this, their Bill of Exceptions, and request the Court 
to sign and seal the same, which is accordingly done, now 
as for then, this 20th day of June, 1927. 

WALTER I. McCOY. [seal.] 

Chief Justice. 

154 [Endorsed:] In the Supreme Court of the District 
of Columbia. Administration, No. 33,793. In re 
Estate of Samuel H. Wenck, Deceased. Bill of Exceptions 
and Notice. Docket No. 75. Isaac Lobe Straus, George II. 
Lamar, John A. Thompson, Woodward Building, Wash¬ 
ington, D. C. Filed May 17, 1927. James Tanner, Regis¬ 
ter of Wills, D. C., Clerk of Probate Court. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4622. Millard F. Wenck, Jr., et al., appellants, vs. The 
Riggs National Bank of Washington, D. C. Court of Ap¬ 
peals, District of Columbia. Filed Jul. 20, 1927. Henry 
W. Hodges, Clerk. 
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BRIEF ON BEHALF OF APPELLANTS. 


STATEMENT. 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia, holding a probate 
court, sustaining the validity of a paper writing bearing 
date the tenth day of July, A. D. 1925, purporting to be 
the last will and testament of Samuel H. Wenck. This 
instrument disposes of personal property consisting of 
stocks, bonds, money in bank, furniture and personal 
effects of a total appraised value as of the 23rd day of 
February, 1926, of $65,752.89 (Rec., 15), as follows: To 
Mrs. Mary Maphis, sister, $10,000; to Miss Helen M. 
Kiendl, $5,000, and the residue to the First Congrega¬ 
tional Society of Washington, of Washington, District 
of Columbia. 

The testator left surviving him as heirs at law and next 
of kin the following persons: Mary C. Maphis, sister; 
Millard F. Wenck, Jr., Estella Wilkinson, Gertrude 
Humphreys and R. Gleamrode Golden Wenck, nephews 
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and nieces, children of a deceased brother. The wife of 
testator had predeceased him and there was no issue 
of the marriage. 

The testator departed this life in the District of Colum¬ 
bia on the 24th day of September, 1925. Thereafter a 
paper writing, dated July 10, 1925, alleged to be his last 
will and testament, was filed with the Register of Wills 
for the District of Columbia, on October 16, 1925, and on 
November 17, 1925, a petition for probate of same was 
filed on behalf of The Riggs National Bank of Washing¬ 
ton, D. C., the sole executor named therein, and letters 
testamentary granted on said petition on the 13th day of 
January, 1926. Subsequent to the issuance of said let¬ 
ters testamentary and within the period prescribed by 
statute a caveat to said paper writing was filed by cer¬ 
tain heirs at law and next of kin of deceased (R., 16-17). 
Upon consideration of said caveat and the answer there¬ 
to the following issues were framed and ordered to be 
tried before a jury of said Court (R., 21): 

1. Was the paper writing filed in this Court and bear¬ 
ing date of 10th day of July, 1925, the last will and testa- 

« 

ment of Samuel H. Wenck, deceased? 

2. Was the said Samuel H. Wenck at the time of the 
making and subscribing or of the acknowledging by him 
of the said paper writing of sound and disposing mind 
and capable of executing a valid deed or contract? 

3. Was the said paper writing dated the 10th day of 
July, 1925, obtained or the execution thereof or the sub¬ 
scription thereto procured from the said Samuel H. 
Wenck, decesaed, by coercion, fraud or duress practiced 
upon the said Samuel H. Wenck by any person or per¬ 
sons? 

4. Was the said paper writing dated the 10th day of 
July, 1925, obtained or execution thereof procured from 
the said Samuel H. Wenck, deceased, by undue influence 
of certain person or persons? 
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Upon the trial of the issues the Court named the 
caveatee plaintiff and the caveators defendants. The 
caveatee formally proved the due execution of said paper 
writing, whereupon the caveators introduced evidence 
in support of all of the issues. At the conclusion of the 
testimony of caveators, upon motion of counsel for 
caveatee, the Court directed the jury to return a ver¬ 
dict sustaining the validity of the will on all of the issues. 
The jury returned a verdict as directed by the Court (R., 
24; 123). 

To each and all of these rulings the caveators duly ex¬ 
cepted (R., 122-123). They also excepted to various rul¬ 
ings of the Court with respect to the admissibility of tes¬ 
timony. 

From the decree entered on said verdict the caveators 

V 

noted and perfected an appeal to this Court (R., 25) and 
assigned the following errors: 

ASSIGNMENT OF EBBOBS. 

1. In directing the jury to find and render a verdict 
for the caveatees on each of the issues. 

2. In finding and deciding and instructing the jury 
accordingly, that there was no evidence legally sufficient 
to entitle the caveators to a verdict in their favor upon 
the issues, or upon any of the issues. 

3. In the entry of the decree approving, ratfiying and 
continuing in full force and effect the former order ad¬ 
mitting to probate as the Last Will and Testament of 
Samuel H. Wenck, deceased, the paper writing bearing 
date the 10th day of July, 1925, and approving the issu¬ 
ance thereunder of letters testamentary to the Riggs 
National Bank, Executor named therein. 

4. In finding and deciding that there was no evidence, 
adduced by and on behalf of the caveators, legally suffi¬ 
cient to require the Court to submit to the jury the ques¬ 
tion whether or not the said paper writing of July 10, 
1925, was the Last Will and Testament of said decedent. 
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5. In refusing to submit to the jury, under proper in¬ 
structions upon the evidence in the case, the question 
whether or not under the provisions of Section 1635 of 
the District of Columbia Code, the execution by the said 
Samuel H. Wenck of the said paper writing of July 10, 
1925, purporting to be his last Will and Testament, was 
a consummate and final act on his part, so as to make the 
said paper writing operative and effective as his Last 
Will and Testament more than one calendar month be¬ 
fore the death of said decedent. 

6. In refusing to submit to the jury, upon the testi¬ 
mony and evidence in the case adduced by and on behalf 
of the caveators, the question whether or not at the date 
of said paper writing of July 10, 1925, purporting to be 
the Last Will and Testament of Samuel H. Wenck, the 
said decedent was of sound and disposing mind and 
capable of making a valid deed or contract. 

7. In finding and deciding that the testimony and evi¬ 
dence adduced by and on behalf of the caveators affirma¬ 
tively established, as a matter of law, that the said Sam¬ 
uel H. Wenck at the date of said paper writing of July 
10, 1925, purporting to be his Last Will and Testament, 
was of sound and disposing mind capable of executing a 
valid deed or contract. 

8. In granting the motion of caveatees for a directed 
verdict on all of the issues, the Court considered and re¬ 
lied, in part at least, upon certain documentary evidence 
which had been offered by and on behalf of the caveatees 
and identified by the witness Maphis, and which evidence 
was in conflict with the evidence offered by the Caveators 
upon a material fact. 

9. In granting the motion of caveatees for a directed 
verdict sustaining the will on each issue framed, the 
Court considered and passed upon the sufficiency, weight 
and effect of certain conflicting testimony adduced by the 
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caveators and caveatees respectively, and thereby passed 
upon and determined an issue of fact which it was the 
sole province of the empaneled jury to determine. 

10. The refusal of the Court to permit the witness 
Maphis to testify concerning the verity of her purported 
will of September 1, 1925. 

11. The refusal of the Court to permit^the witness 
Swink to testify as to what impression he received from 
his conversation with decedent about the bedstead. 

12. The refusal of the Court to permit the witness 
Swinck to testify as to decedent ’s mental condition on the 
occasion of his first visit to the hotel, which was about 
the date of the alleged will in question. 

13. The refusal of the Court to permit the witness 
Swinck to give his opinion as to whether or not “the tes¬ 
tator was able to make a valid deed or contract.” 

14. The refusal of the Court to permit witness Swinck 
to give the reasons for his opinion with reference to the 
mental capacity of decedent. 

15. The granting by the Court of motion of caveatees, 
voluntarily suggested by the Court, to strike out an illus- 
tratio nof decedent made by the witness Jackson. 

16. The refusal of the Court to permit the witness 
Jackson to illustrate to the jury how the appearance and 
actions of decedent resembled an abnormal and gro¬ 
tesque character portrayed by a moving picture actor 
named Lon Chaney. 

17. The granting of the motion of caveatees to strike 
out part of testimony of witness Humphreys, containing 
the word, “flippy,” and refusal of the Court to permit 
her explanation of her meaning thereof, as applied to the 
conduct of decedent, and the holding that such use of 
slang was violative of the provision that Federal Courts 

• must be conducted in the English Language. 

18. The refusal of the Court to permit caveator Wil- 
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kinson as a witness to testify with reference to her ex¬ 
clusion from the home of her aunt prior to decedent’s 
removal therefrom. 

19. The refusal of the Court to permit said Wilkinson 
to testify why she did not visit her Uncle after a certain 
incident. 

20. The refusal of the Court to permit the witness 
Gross to give his opinion as to whether or not the dece¬ 
dent in July, 1925, “was capable of executing a valid 
deed or contract.” 

ARGUMENT. 

PRELIMINARY STATEMENT 

TESTATOR'S AFFECTION FOB AND INTEREST IN THE CAVEA¬ 
TORS*, HIS NEPHEWS AND NIECES WHO, BESIDES HIS 
SISTEB, WERE HIS ONLY LIVING KIN. 

When Estella, the oldest of the nephews and nieces, 
was eight years of age, her Uncle Samuel came down to 
see her father and his first wife, Estella’s mother, and 
made Estella a present of a doll which cost fourteen dol¬ 
lars, for which his wife made all the clothes, etc. Her 
Uncle Samuel visited her father in Baltimore several 
times (Rec., 77). About the 25th or 26th of August, 
1922, when the testator met his niece, Gertrude Humph¬ 
ries, for the first time, at the home of Mrs. Maphis, 214 
Fourth Street, S. E., Washington, he called her father 
his “dear beloved brother Millard.” And her father 
spoke the same way about her Uncle Samuel (Rec., 77). 
Her uncle also said that he “was very sorry he did not 
get to see her father before he died” (Rec., 109). 

The testator’s interest in the children of his deceased 
brother Millard is also expressed in his letter of March 
10,1922, to Mrs. Maphis from Montclair, N. J. (Rec., 51- 
52). 

Upon the first visit Gertrude Humphries paid to her 
uncle in Washington, in August, 1922, accompanied by 
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her brother Gleamrode, her Uncle Samuel opened the door 
for them. He embraced and kissed them both, showing 
pleasure and affection in seeing them (Rec., 78). He 
said he did not know he had such nice nieces and nephews 
and was very sorry he had never met them before (Rec., 

78) . He was very much pleased that they had come; he 
told Mrs. Maphis to take them upstairs so that he could 
play music for them and show them his apartment, where 
they went after eating, accompanied by their aunt. He 
showed them old books and different things around his 
bedroom and in his little office; he showed them Chinese 
vases and other things, after which he played the vic- 
trola records for them until about 9 o’clock, when he in¬ 
sisted that Mrs. Humphries stay all night. She did so 
and slept with her aunt. Her uncle inquired about her 
family, and, after seeing a picture of her children, he said 
he admired the baby girl because she had a pug nose; the 
name of the little girl he admired was Gertrude and he 
called her ‘ ‘ Gertie.” 

The next morning her uncle wanted to know all about 
her brother Millard’s family and why he left the B. & 0., 
her brother Millard being married and the father of four¬ 
teen children, all of which her uncle was aware of. The 
niece told her uncle of her brother’s employment and 
what his trade was, also of Gleamrode’s employment and 
his circumstances, and he also knew of the employment 
and circumstances of her husband and of Mrs. Wilkin¬ 
son’s husband (Rec., 79). She stayed all that evening 
and wanted to leave, but he insisted that she stay another 
day. She slept with her aunt and stayed until the fol¬ 
lowing Saturday evening, leaving about 5 o’clock, dur¬ 
ing whic htime he played the machine, being very affec¬ 
tionate, and wanting to be more than affectionate (Rec., 

79) . 

He requested her to have a photograph of herself 
taken which he wanted for himself and particularly re- 
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quested her to write and let him know when she arrived 
home, since he wanted to know that she arrived safely. 
In November, 1922, he made a present of ten dollars to 
buy her two little girls baby dolls for Christmas. Her 
tonsils being affected, he advised her to have them taken 
out and furnished her with the means for that operation, 
sending her his check payable to Dr. Mitchell of Balti¬ 
more for $125.00; this was in January, 1923 (Rec., 80; 
89-90). His subsequent correspondence with and con¬ 
duct towards Mrs. Humphries is described hereinafter. 

Mrs. Wilkinson saw her Uncle Samuel in the Spring of 
1922 at the home of her aunt, Mrs. Maphis, in Washing¬ 
ton, when he treated her very nicely and seemed very 
glad to see her and, as she further testified, “he hugged 
me and kissed me and patted my hand and said he was 
very glad to see his little redheaded niece.” He always 
called her his “little redheaded niece,” because her hair 
was always so red when she was a small girl. She was 
cordially invited by her uncle to be sure to come again. 
He made inquiries about her brothers and sisters and * 
about the family in general and stated that he would like 
to see his brother Millard’s children and the rest of them, 
and for her, Mrs. Wilkinson, to give his love to them 
(Rec., 109). He invited her to his apartment to hear 
some records on his victrola and showed her some em¬ 
broidery that his wife had made. About a month later 
she, Mrs. Wilkinson, accompanied by her husband, called 
again to see him and he was very glad to see them, and 
he again played records on the victrola for them and 
showed them his collection of books and vases and other 
things in his apartment. He directed his sister, Mrs. 
Maphis, to make them “at home” and fix supper for 
them. Mrs. Wilkinson and her husband stayed several 
hours and when they left he kissed her good-bye and in¬ 
vited them to call again (Rec., 109-110). Mrs. Wilkinson 
and her husband again called to see him in the Summer 
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of 1922 and were received very much as before. He 
seemed very glad to see them and entertained them as 
he had done on the previous visits (Rec., 110). 

Gleamrode Wenck testified to the same effect as Mrs. 
Humphries did about their visit to their Uncle Samuel 
Wenck and Aunt Mary Maphis in the latter part of 
August, 1922. His uncle expressed regret at not having 
seen them before and declared that he would like to see 
his other nieces and nephews. During his visit Ris uncle 
inquired of him about his employment, kind of work and 
what he was earning, and about his prospects in business, 
and when told that he was a barber, advised Gleamrode 
to give up that trade and take up carpentering, which 
advice Gleamrode acted upon, and later his uncle wrote 
to his sister stating that he was certainly glad that Gleam¬ 
rode was trying to make something out of himself (Rec., 
114-115). 

He gave Mrs. Humphries and her children Christmas 
gifts in 1922, sent them a Christmas card and message 
in 1924 (Rec., 104). He also sent them an Easter card 
at Easter, 1925 (Rec., 104), only a few months before the 
date (July 10) of the will. He kept the picture of his 
niece, Mrs. Humphries, on his bureau (Rec., 96). And 
when, in January, 1923, he wrote of his intention to send 
her the money for the operation upon her tonsils, he 
wrote her not to tell anyone except her husband that he 
had done so and said further, “You will tell him also 
that he is not to consider himself under the slightest obli¬ 
gation to me in the matter because I am doing it solely 
for my beloved niece in order to prolong her life and 
make her life enjoyable” (Rec., 90). 

When Mrs. Humphries, at his repeated requests, took 
her little daughter Gertrude over to see him, he played 
“Raggedy Raggedy Ann” on his victrola for the little 
girl, and “he thought lots of her; he held her on his lap, 
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making much over her, and saying she was such a won¬ 
derful child; he rubbed his mustache on her,” etc. (Rec., 
88 ). 

HIS AFFECTIONATE LETTERS TO HIS NIECE GERTRUDE. 

His niece Gertrude having, at his special request, writ¬ 
ten him that she had arrived home safely after her visit 
to him and her Aunt Mary in the latter part of August, 
1922, he, on August 29, 1922, wrote to her that he was 
very glad to receive her letter of the 27th, but was very 
sorry to know that she had not been feeling well and 
hoped she was feeling all right again. After referring 
to “my desire for your picture” he continued, “I am 
delighted that I shall see you again very soon. I shall 
count the days! (Italics his.) And after telling her to 
take good care of herself and write him on her return 
from a fishing shore, he signs “Your loving Uncle, S. H. 
Wenck” (Rec., 80-81). 

His next letter, dated Washington, Sunday, October 1, 
1922, addresses her as “My Dear Sweetheart Niece Gert¬ 
rude,” and again refers to the promised photograph of 
herself, which he requests her not to send by mail but 
“bring it to me when you come” (Rece., 81). In this 
letter he continues thus: “Your letters bore me! On the 
contrary, if you do not write me frequently I shall feel 
aggrieved. Hope you are feeling better. • * * Be care¬ 
ful to clothe yourself judiciously so as not to take cold. 
• • • When you do come, please make it as early in the 
a. m. as you can so that we can have as long a day as 
possible for chatting. Be a good girl and may God keep 
you well and preserve and bless you in every way . Hop¬ 
ing to hear from you as soon as convenient, your loving 
Uncle, Samuel” (Rec., 82). 

In his next letter, dated October 20, 1922, addressing 
her “Dear Niece Gertrude,” and after expressing his 
concern about her tonsils, he invites her to come over the 
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next week and adds, “I wish you would bring Gertie 
along, as I woul dlike to see her.” After thanking her 
for the photograph, he closes—“Best wishes for many, 
many happy returns of your birthday and fondly look¬ 
ing forward to your arrival, believe me, your affectionate 
Uncle, Samuel” (Rec., 82). 

His next letter of October 26th shows the same interest 
and affection, and in it he again refers fondly to his little 
grand-niece Gertie, saying, “Tell little Gertrude that 
when she comes I will give her lots of extra kisses to 
make up for her disappointment” (Rec., 83-84). 

His letter of the following November 15th is of the 
same tenor, and, in his next letter, dated December 2, 
1922, which he signs “Sincerely and lovingly, your 
Uncle, Samuel,” he says: “Sister Mary says be sure to 
bring along little Gertrude. Of course, you will do that, 
for I requested it over a month ago. • * * I hope the 
weather will be decent so that you can come within a few 
days, for I have been waiting a long time to see you and 
also I want to see that namesake daughter, and I also 
want to get that long deferred picture” (Rec., 85). 

His next letters, dated December 15th and 17th, 1922, 
are equally devoted in tone and substance (Rec., 85-86; 
87). 

His letter also dated December 17, 1922, and accom¬ 
panying the letter last above mentioned, is particularly 
significant. Having again addressed her as “Dear Niece 
Gertrude,” he says: “Dear child, I am glad you i found 9 
me and you know I am fond of you and want to he very 
good to you and I want you to feel that you can always 
come to me and confide in me . Therefore please tell me 
what are the things that worry you, harass and depress 
you, and I feel that I will somehow he able to comfort and 
cheer you . God has surely impelled us to write to each 
other and He will surely show us what can and should he 
done . Please write me fairly and fully in answer to this 
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and my letter of the 15 th. May God watch over you and 
tenderly care for you , and may you trust and believe me , 
your affectionate Uncle, Samuel/ 9 

On December 23, 1922, he wrote that he was glad to 
know that Gertie is well again and hoped she will keep 
so, adding, “Tell hpr that I am her Grand-uncle and that 
a Grand- uncle is a heap better that just a plain uncle. 
• • * I hope she and Elizabeth were pleased with their 
dollies. * • * Mary joins me in love. Affectionately 
your Uncle, Samuel’’ (Rec., 88-89). 

His “special” letter of December 23, 1922, shows par¬ 
ticular interest and affection in and for his niece, saying, 
as quoted above, that he was providing means for the 
operation upon her tonsils “because I am doing it sim¬ 
ply for my beloved niece in order to prolong her life and 
to make her life enjoyable .” On January 4, 1924, he re¬ 
quests his niece to ask Dr. Mitchell to write him the re¬ 
sult of the operation and her general condition and adds, 
“In the meantime I pray God to bless you and success¬ 
fully help you through with this difficult problem. Your 
loving Uncle, Samuel” (Rec., 92). 

In his next letter, January 16,1923, he notes that Tom, 
Gertrude’s husband, was again railroading and writes 
with continued concern and fondness for her (Rec., 92). 

His letters of January 21 and January 23, 1923, invit¬ 
ing her to the opera and to stay overnight are in the 
same affectionate tone and will be referred to in another 
connection herein (Rec., 93-94). 

The Record then discloses in detail his unspeakable 
efforts to accomplish an unlawful incest with his niece 
Gertrude on the night following the afternoon visit to 
the opera on January 26 (Rec., 95-98), its terrible inci¬ 
dents, and its failure only through the steadfast char¬ 
acter and presence of mind of the niece. 

The next letter was dated April 4th and related to an 
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accident wherein little Gertie was burned. Mrs. Humph¬ 
ries testified that her uncle thought very much of her 
little girl Gertie and that therefore she wrote her uncle 
about the burns the child had sustained, as he had told 
them to let him know if anything happened to the family. 
On April 4th he again writes in an interested and affec¬ 
tionate tone and again does so on June 1, 1923, in the 
latter letter saying that he is “glad that Gleamrode has 
at last concluded that it is ahou time to make something 
of himself” (Rec., 99-100). 

On August 14, 1923, he refers to the woes of Mrs. 
Humphries’ children and writes that he was sorry to 
note that she had been sick; that he was somewhat nerv¬ 
ous on account of the strain of the past twelve days and 
hopes his letter will find her well (Rec., 100-101). 

On October 9, 1923, he writes to Gertrude that he 
hopes her cold has left her and that she is entirely well 
and that Elizabeth’s throat is all right; that he did not 
object “to you telling me of your woes, but I am very 
sorry that you are afflicted with so many.” He adds, 
“Tell Gertrude that I am glad to hear that she still loves 
me and that I also love her ” and that “Mary tells me 
that she is going to write you very soon” and concludes, 
“Hoping that this will find you all in the best of health, 
I am, with much love, your affectionate Uncle, Samuel” 
(Rec., 102-103). 

His next letter dated November 12,1923, is of the same 
tenor and substance, referring affectionately both to 
Gertrude and her children (Rec., 103). 

The card which he sent her Christmas, 1924, contained 
in his handwriting “Gertrude—Uncle Samuel, 1924,” 
with the printed words on it: 

“These bluebirds carry a message of cheer 

For a Merry Christmas and a Bright New Year.” 

(Rec., 104). 
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At Easter, 1925, he sent his niece Gertrude an Easter 
card containing his initials “S. H. W.” in his own hand¬ 
writing (Rec., 104). 

I. 

THE ISSUE OF TESTAMENTARY CAPACITY 

ASSIGNMENTS O ERRORS NOS. 1, 2, 3, 4, 6 AND 7, TREATED COL¬ 
LECTIVELY, AS TO WANT OF TESTAMENTARY CAPACITY. 

Mrs. Humphries, the testator’s niece, testified that in 
August, 1922, the first time she saw her uncle, he seemed 
to be all right, strong, but when she went over at Christ¬ 
mas he told her he was beginning to have giddy spells, 
that the floor seemed to move at times when he walked, 
that he could not walk steady. He said he had a cracked 
heart. He walked slowly, like anybody that was giddy, 
tottery. He was stooped, but not to any great extent at 
that time. When he got real angry he got real tottery 
around the room, could hardly stand (Rec., 104). 

She further testified that the last time she saw her 
uncle, which was in November, 1923, he was ‘ ‘ very 
tired, so tired he gave out in the afternoon; he 
played around with the children, and then he had 
a little tin horn which he said he blew every Christ¬ 
mas morning to waken everybody in the house. He 
blew it for the children and then fell asleep while her 
aunt and she were talking. He was tottery and would 
tremble at times; sometimes he was more steady than 
others. He complained of giddy spells and said the giddy 
spells kept him from thinking properly and he couldn y t 
stand very long at a time, they would come on him all of 
a sudden, come on him periodically (Rec., 105-106). 

Asked what she observed as to the condition of her 
uncle’s mind on the last occasion she saw him, she stated 
she would say his mind had left him; that he was of 
unsound mind; she says that because he had a starey 
look and the crazy things he did; she most certainly does 
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not think he was of a sound mind, because her aunt got 
out some pictures and she and her aunt were looking 
over them; her aunt began to talk about these pictures 
and he made fun of her and went “row, row, row, row” 
up to her, in her face, whenever she would talk. He 
fussed at the table and would bang the dishes down, kick 
the chairs and slam them, all of those things (Rec., 106). 

In connection with the above description of her Uncle 
Samuel, and as an essential of her opinion that the tes¬ 
tator’s mind had left him and that he was of unsound 
mind in November, 1923, were the experiences which Mrs. 
Humphries had with him in January, 1923, and also in 
November, 1923, and which are detailed in the Record at 
pages 95-98; 100; 102 and 104. 

She testified that on the first morning she spent at her 
aunt’s house, the occasion of her first visit to her uncle, 
“he tried to catch her around the waist, but she avoided 
him, and at that time he tried to feel her breast, and she 
shook her finger at him; he looked at her funny and said, 
‘Sh! 9 ” (Rec., 79). 

And during her stay there until the following Sunday 
evening she described him as being very affectionate, 
“and wanting to be more than affectionate” (Rec., 79). 

In his letter of October 1, 1922, he addressed her, “My 
dear Sweetheart Niece Gertrude” (Rec., 81). 

And in his letter of January 21, 1923 (Rec., 93), invit¬ 
ing her to the opera at Washington on January 26, he 
wrote: “I have arranged it for you to stop over for the 
night, and you shall have a room all to yourself. You 
will, however, have to come alone, as we can not take 
Gertie with us,” etc. 

She arrived at Washington on her visit for the opera, 
at eleven o’clock. Her uncle came to the door and let 
her in, looking excited, and having a smile on his face, 
and saying he was glad to see her. When they were in 
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the vestibule he closed the outer door and started to put 
his arms around her and tried to feel her breasts; when 
she pushed him back he said, what did she mean by it, 
and she said, “Hands off;” he said, “Sh!” He would not 
let her aunt come to the door to meet her , he said she was 
his company , he was entertaining her and paying for 
what she ate; he had already fixed the bedroom for her, 
and she was to consider herself under no obligations to 
her aunt whatever for coming over there; that was said 
in the hallway while her aunt was in the front room (Rec., 
95). 

They went to the opera about 2.15 or 2.30 P. M.; it 
lasted until about five o’clock; they had supper at Child’s 
(Rec., 95). 

She did not like to stay all night and kept saying that 
she had better return home, she felt sick, but he said that 
he would take her in a drugstore and get her something; 
she told him no, that she was treating with Dr. Julius 
Friedenwald, etc. They had supper and he persuaded her 
to go back to the house with him, her aunt being with 
them when they returned; and Gertrude went down¬ 
stairs in her aunt’s sitting room because she did not want 
to go upstairs with him alone; she asked her aunt to go 
with them, and took her things off downstairs, while he 
went up the steps. He said he would like to know who in 
the world invited her over there, Mary or him, that she 
was his guest and that was no way for her to act. She 
stayed in her aunt’s apartment and* even played her vic- 
trola, but he came down again in an angry mood , showing 
his anger , so she thought that to keep peace , she would 
get her aunt to go up in his place; after her aunt accom¬ 
panied her upstairs he played for them quite a while, 
but she saw he was in a rather nasty mood. About ten 
or half-past ten when he thought he had better retire, 
her aunt said, “Good-night” and went down; he then 
showed her into the bedroom where she had previously 
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been; this was his bedroom, and he had fixed a couch in 
his office for himself, which office had a door connecting 
into the bedroom; the office was communicating with the 
bedroom, and there was a door leading from the bedroom 
into the hallway; that was another door which led out to 
the other bedroom, having two doors in it; she went in 
this bedroom and her picture was on the bureau, and he 
remarked that there was the picture of herself, saying 
“you look at me every morning when I get up, and every 
night when I go to bed, but I know that you don y t look at 
me when I undress or when I dress.” They stood around 
and she tried to draw his attention, because he was in 
such a frame of mind at that time that she was getting 
real excited, and she asked him to please leave the room so 
she could retire. He said he did not know what in the 
world she wanted that for, that he only fixed the office up 
as a sham for Mary, and she asked him what he meant; 
he told her he intended to spend the night with her, and 
stood around asking her if she intended to undress. She 
told him No, and asked him ie he were not ashamed of 
HIMSELF, TO WHICH HE REPLIED, “Tut! Tut ! WHAT IS 
that f It is all in the family. 9 9 He then threw off his 
coat and walked around the room in an excited manner, 
swearing softly, and asked her what she intended to do; 
she said she did not intend to do anything, but she thought 
she had better go home since she saw she had made a 
great mistake in accepting his invitation; he asked her 
if she did not intend to comply with his wishes, and 
added, “I am planning a trip now to California, and I 
am expecting to take you along with me. What do you 
think I am going to take you along for—just a compan¬ 
ion?” She told him she had no money to run to Cali¬ 
fornia or any place else, and he told her not to matter 
about the money question, they will settle that; he said 

SHE WAS JUST LIKE A PIECE OF FURNITURE NOW THAT HE 
WAS BUYING ON THE INSTALLMENT PLAN. They both Were 
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very excited, and he asked her again if she intended to 
retire; when she said, “No,” he told her he would make 
her retire, and went into his office. After he had gone 
into his office she ran to the door and closed it. The key 
happened to be in it, and she locked it. The key was on 
the inside of the bedroom; the door into the hall was 
already locked; that was the other door to the bedroom. 
She sat in there and he swore softly, terribly. He was 
locked out of the room. He tried her door repeatedly, 
but she would not let him in, and he kept that up until 
TWO OR THREE O’CLOCK IN THE MORNING. His light then 

went out and she sat on the side of her bed until she 
heard her aunt get up in the morning. The reason she 
did not go to her aunt was she knew she could not stand 
the excitement. Before that her uncle said he had a 

CRACKED HEART AND SHE KNEW HE COULD NOT STAND EX¬ 
CITEMENT. She was afraid to do anything but just sit 
there, and she sat there until she heard her aunt. She 
went downstairs when she heard her aunt up, grabbed 
her bag and ran out of the room. She left by going out 
the hall door into the bathroom, locked the bathroom, 
combed her hair, washed her face, and went down to her 
aunt. * • * Her Uncle Samuel came down to breakfast. 
She was standing in the kitchen when he came through 
the hallway doors, and he said, “The top of the morn¬ 
ing.” He said, “I looked into the room and my bird had 
flown away;” and he laughed, a hideous laugh (Rec., 
96-97). 

Later in the morning, she asked her uncle if he was 
not ashamed of the way he had acted on the night before, 
and he said he did not see anything wrong about it, and 

THAT HE WOULD NOT DO ANYTHING THAT HER FATHER WOULD 

not do to her. She said she would not want her father 
to do such a thing as that, to sleep with her. She stayed 
to dinner, but saw her uncle was in a very nasty mood; 

THAT HE WAS EXCITABLE, AND COULD NOT GET HIS MIND CEN- 
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tered on anything. About two o’clock she took the 
train and returned to her home. She left the house alone. 
She did not leave earlier in the day because she sat 
around there almost ashamed to go home, feeling so ter¬ 
ribly that such a thing had ever happened to her, a woman 
twenty-seven years old, and to be deceived so. 

On another occasion, toward the end of the year 1923, 
about the 12th of November, she took both her little girls 
over to visit her Aunt Mary, and «both her uncle and 
aunt were at home, and on that occasion he made the 

SAME IMPROPER MOVES HE Dm ON THE PREVIOUS OCCASION 
AND SHE CERTAINLY DID RESIST THEM. MrS. Maphis WaS 

downstairs getting lunch (Rec., 104). 

Later in the month of November, 1923, her husband was 
in the hospital, and previous to that, every time she went 
over her uncle said to let him know if she needed anything. 
The doctor said her husband must have a private room, 
and she did not know what to do, so she wrote her uncle 
asking him to make a loan of one hundred dollars, saying 
she would pay him back within six months with six per 
cent, interest. She received a letter from her uncle in 
answer to that; that letter was burnt up; her mother and 
sister saw the letter. Her uncle did not write for over a 
week after he received her letter, and he said, if she 
wanted a loan she knew what was required of her, and to 
come over that Sunday and have a talk and fix everything 
up, hut that she was to he more than just a niece to him . 
That was in the destroyed letter (Rec., 105). She an¬ 
swered the letter, she told her uncle she was sorry she 
had ever asked him for a loan, that she did not intend to 
comply with his wishes, and just let it be as if she had 
never written for it. There was no further correspon¬ 
dence until she got the Christmas card in 1924 (Rec., 105). 

Mrs. Wilkinson testified to the same letter (Rec., 113). 
And Mrs. Elizabeth Wenck, the mother of Mrs. Humph¬ 
ries, also testified to it (Rec., 113-114). 
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See also Mr. Swink’s testimony (Rec., 65) as to the 
testator’s statement, in July and later in the summer of 
1925, at the Annapolis Hotel, when asked why he had 
left his sister’s home and established his residence at 
the hotel, that he had done so because “he could not have 
company in his apartment at his sister’s;” by “com¬ 
pany” he meant girls, and witness testified that he talked 
about girls each time witness called, and requested him 
to bring some girls to see him at the hotel; that he made 
this request on the three occasions witness visited him 
at the hotel. 

Mrs. Estella Wilkinson testified that after receiving 
her and her husband upon a number of successive visits 
in the Spring and Summer of 1922, there was a radical 
and unaccountable change in her uncle in September of 
that year, as to which she testified: In September, 1922, 
on the occasion of her next visit, she did not see her uncle, 
but when she called, her aunt was glad to see her and 
told her that a friend of hers named Miss Black, from the 
Valley of Virginia, was expected to visit her, and her 
aunt stated that her Uncle Samuel did not want Miss 
Black to stay in the house, and her aunt told Mrs. Wilkin¬ 
son to stay in the room occupied by her aunt as a bed¬ 
room until her aunt could go to the station to meet her 
friend to send her to a hotel; that when Mrs. Wilkinson 
went into the room her aunt told her she would lock the 
room door as she was going to leave Mrs. Wilkinson by 
herself , which was done; that after her aunt left the 
house Mrs. Wilkinson heard her Uncle Samuel “cussing 
and taking the name of the Lord in vain,” and saying, 

“To H - with the whole family;” he shouted he did 

* 

not want to have anybody to come there to visit at night 
at all and stamped over the floor until “the plastering 
on the walls sifted down like sand ” and “he continued 
cursing and slamming things until her aunt returned; 
that he then told her aunt that he did not want her, his 
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niece, Estella, to stay in the house and that if she , Estella, 
did not get out he would do something desperate;” that 
when he made that statement he was standing at the head 
of the stairway on the second floor and that he “stamped 
his hand on the railing until Mrs. Wilkinson could hear 
the bannister crack all the way down like anything would 
crack when you hammer it;” that she then went home and 
never again visited at her aunt’s home while her Uncle 
Samuel resided there (Rec., 110). 

Mrs. Wilkinson further testified that in April and May 
of 1922 her Uncle Samuel appeared in 4 i tolerable good 
health,” although he complained of “an awful bad heart” 
and during the Summer of that year he began to look bad 
and said he had “giddy and dizzy spells” and when he 
would walk he said he felt like he was going to fall and 
was afraid to go downstairs; that he had to go slowly 
down the side of the bannister and hold on and then he 
would have to stop on a step and catch his breath and he 
felt kind of tottery , he said , staggered , like he was going 
over at times; and that was the way he looked to Mrs. 
Wilkinson (Rec., 112-113). 

The Witness Edward B. Swink, a real estate salesman 
residing at 117 Fifth Street, N. E., first became ac¬ 
quainted with Samuel H. Wenck about 1923, whilst he 
was living with his sister, Mrs. Maphis, at 214 Fourth 
Street (Rec., 62); he was introduced to him by his sister, 
Mrs. Maphis. After this meeting he accepted an invita¬ 
tion to visit him in his home to hear his victrola records. 
Thereafter he saw him in his home probably six or seven 
times and very often on the street , it being his habit 
after dinner to be out walking, and they would frequently 
meet and would walk along together sometimes around 
the Capitol grounds and other places. These meetings 
would occur sometimes two or three times a week and 
then sometimes he would not see him for two or three 
weeks. This acquaintance and these meetings continued 
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until Mr. Swink removed from that boarding house, 
which was perhaps a year after he first met Mr. Wenck. 
About the last time Mr. Swink saw the testator, while he 
was living at his sister’s home, was when Mr. Swink and 
Wenck walked down on Fourth Street near “D” and 
listened to some people sitting in a colored Methodist 
Church. Mr. Wenck informed Swink at the time that 
he from time to time stood there listening to the music 
and talking to the people who attended the church. At 
the time of his visits with decedent above referred to, 
Mr. Swink thought Mr. Wenck a i bright and interesting 
man who talked very extensively about affairs in his own 
experience in life . After Mr. Swink removed from his 
former boarding house he did not see Mr. Wenck for 
sometime, not until he received a visit from his sister, 
Mrs. Maphis, who informed him that her brother had re¬ 
moved to the Annapolis Hotel and that he was sick and 
she wanted to know about his condition and requested 
Mr. Swink to call to see him y which he did in the latter 
part of June or early in July, 1925. Mr. Swink knocked 
at the door and Mr. Wenck came to the door and invited 
him in and Mr. Swink had a long talk with him, 
trying to find out about his condition. Mr. Swink 
found Wenck greatly changed, physically and men¬ 
tally, from what he had been when he last saw him, stat¬ 
ing, t( His condition was so different from what it had 
been when I last talked to him; it looked to me like he 
needed some care and his sister seemed to be much dis¬ 
tressed about him being sick and she was wondering if 
he had proper care, and I talked to him along that line, 
thinking I might find out his real condition and find out 
just what his sister might be able to do, if anything, to 
aid him, and during that conversation I found him a 
changed man from what he appeared to be in my previous 
talks with him” (Rec., 63-64). Mr. Swink further based 
this observation on Mr. Wenck’s general appearance . He 
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was very dirty, his scalp, his ears, and he had on a linen 
suit that looked as though it had not been laundered for 
sometime. Swink also noticed the soiled and untidy con¬ 
dition of Mr. Wenck’s clothing and the further fact that 
his trousers were unfastened, that two or three buttons 
on his fly were not buttoned. Swink ascertained for the 
first time during their long acquaintance that Wenck was 
ruptured; Swink was able to discern this rupture and 
judged from the condition of Wenck’s trousers that per¬ 
haps the rupture had been bothering him and perhaps 
had soiled his trousers by being annoyed and putting his 
hand there quite often, and during the whole time Swink 
was in the apartment Wenck made no attempt to fasten 
his clothing, which Swink thought very odd as Wenck 
had previously always been so very neat and tidy in his 
appearance. When Swink was leaving, Wenck accom¬ 
panied him out of the room and Swink noticing ladies at 
the elevator reminded Wenck of the fact that his pants 
were open and Wenck closed them (Rec., 64). 

Mr. Swink, asked to describe fully the conversation of 
Wenck at the time of his visit to the hotel compared with 
his conversation with him while Wenck lived with his sis¬ 
ter stated that he, Swink, tried in his conversation with 
Wenck to ascertain why he had moved from the home of 
Mrs. Maphis, stating how much concerned she was about 
his condition, but Wenck could not keep his mind on 

THE SUBJECT AND WOULD SWITCH OFF AND WANTED TO TALK 

about girls. Asked whether Wenck said anything fur¬ 
ther as to why he had left his sister’s home and estab¬ 
lished his residence at the hotel, Swink replied that 
Wenck told him he could not have company in his apart¬ 
ment at his sister’s; by “company” he meant “girls,” 
and Swink testified that Wenck talked about girls each 
time he, Swink, called, and requested him, Swink, to 
bring some girls to see him at the hotel; that he made 
this request on the three occasions Swink visited Wenck 
at the hotel (Rec., 64-65). 
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Wenck showed him about the apartment, directing his 
attention to some little things, among which were some 
Chinese or Japanese vases, and stressed the fact that he, 
Wenck, was very much interested in that kind of art and 
that he was going to leave something to the Chinese Art 
Society. Swink further testified that when Wenck lived 
with Mrs. Maphis his rooms were large and Wenck, who 
was proud of his furniture, could and did have same 
placed to good advantage, in an orderly manner, which 
seemed to please him, Wenck, very much; while in the 
hotel the rooms were small and there was too much fur¬ 
niture for the apartment and the rooms were so jammed 
until they were practically like storage rooms and that 
you had to “weave your way around to get from one side 
of the room to the other.” 

Swink further testified that Wenck showed him a large 
old bedstead which was so large a section had to be taken 
off to get it into the rooms, and Wenck told Swink he 
would like to have Swink dispose of it. Wenck said it 
was quite valuable and he thought some dealer in an¬ 
tiques would give a nice price for that piece of furniture. 
Wenck thought the bed ought to be worth eight hundred 
dollars (Ree., 65-66). At pages 4, 11 and 16 of the Rec¬ 
ord it appears that this bed was appraised by the Court’s 
appraisers and the caveatee( the Riggs National Bank 
of Washington, by William J. Flather, its vice-president, 
as worth five dollars (Rec., 4, 11, 16). Wenck talked to 
Swink about this bed so as to create in Swink’s mind an 
impression of Wenck’s intelligence at the time, which, 
however, the Court refused to permit the witness Swink 
to state, which action upon the Court’s part is the sub¬ 
ject of exception herein (Rec., 66; 27). 

Swink further testified that at the time of these visits 
to Wenck at the hotel, he, Wenck, was so feeble he had 
to make two or there attempts before he could get up. 
He then testified as follows: 
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“Mr. Straus: From all you observed of him, his 
conversation, his physical condition and his conduct, 
his request to bring girls to the hotel room, his ex¬ 
planation of why he left his sister’s home and went 
to the hotel, the state of his attire, the condition of 
his clothing and underclothing, and from all that you 
observed about him and all that you experienced with 
him at that visit, what would you say was his mental 
condition at that timet 

Mr. Hogan: I object. 

The Court: Yes, he may be asked whether he got 
the impression that he was of sound or unsound 
mind. 

Mr. Straus: Predicated on all I suggested before, 
all that you observed, all that he said or did, would 
you say whether or not he was of sound and dispos¬ 
ing mindf 

Witness: No, sir, I do not think that his mind 
was sound” (Rec., 66-67). 

Robert Gross, who was the head waiter and steward of 
the dining room in the Annapolis Hotel from May to 
October, 1925, testified that as head waiter he often came 
in contact with Mr. Wenck and used to see him every 
morning he was not confined to his room. “He was al¬ 
ways cross when he came in the dining room. He did 
not seem exactly right somehow. I did not know what 
was the trouble with him; I would pull out a chair to one 
side, and he would go and sit on the other side. Asked, 
“Did you notice anything peculiar about his eyes,” Gross 
stated, “Sometimes he was staring you right in the face 
when he came in like this (indicating). I would always 
speak to him and he would stare me right in the face like 
that f and 1 would walk off and not say anything to him u 
because we had orders not to say anything to him." De 
cedent would sometimes order his meals and sometimes 
he would not. When he ordered his meals and they were 
brought to him he would not have them and stated he did 
not want them. He always kicked on his meals and 
would just throw things around , and say he did not want 
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this and did not want the other. “We tried our best to 
please him all we could, and we never could please him at 
all; and I would go to Madam (the proprietress of the 
dining room) and tell her I could not please him, and she 
would say, “Don’t bother. Go right along and do the 
best you can with him.’ And naturally I never thought 
he was right, something was wrong with him. We tried 
everything to please him and we did not please him at all. 
It seemed he was kind of rattled in his head. I did not 
know what was the trouble with him. He would get 
angry and throw things around and shove his stuff in 
front of him all around the table. Sometimes he was not 
able to control himself eating his food and the waiters 
would have to cut his meat for him. He was neat in his 
personal appearance when he first came to the hotel, but 
later on he would come in the dining room in old linen 
pants and some kind of a checkered brown coat, and to¬ 
ward the last he got very feeble and would come in half 
dressed, not very clean, sometimes without his necktie, 
a dirty shirt and carpet slippers.” Testator would 
sometimes call Gross to him and when he would respond, 
testator would tell him he did not want him. Testator 
grew more and more feeble, and sometimes had to use a 
cane to assist him in walking to the dining room. 

In answer to the question, “What would you say about 
his mind? Was his mind feeble or strongf” Mr. Gross 
answered, “1 think his mind was feeble, that is my idea , 
1 don y t know positively, but that is what I think about it. 
Every one in the dining room thought his mind was off” 
(The Court struck out that part of the answer about 
what other people thought.) 

Mr. Gross was then asked: “Q. From your observa¬ 
tion of Mr. Wenck from the time he came there, in your 
opinion, from the observation you had of him and your 
experience with him, would you say that Mr. Wenck was 

OF SOUND MIND OR NOT ? A. I DON’t THINK HE WERE TO MY 

knowledge” (Rec., 116-118). 


t 
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Earl Bogel testified that during the year 1925 from 
May until the latter part of September he was employed 
as a bell boy at the Hotel Annapolis, in which capacity 
he often met and came in contact with the testator. When 
testator moved into the apartment in the hotel, Bogel was 
ordered by the manager to go up and wait on him and 
adjust his furniture; he went to the room and moved the 
furniture, in fact, did what he was asked to do. He 
moved it back and forth a couple of times or more before 
testator could decide just what he wanted to do with it. 
He seemed a very irritable type, and realizing his age, 
Bogel humored him as much as possible, did everything 
he could for him to help him along; when he finished he 
promised Bogel he would compensate him, he would give 
him something for his trouble, but the time never came; 
Bogel saw him months and months after that and he 
never mentioned it. The other times Bogel came in con¬ 
tact with him was in the lobby of the hotel. Bogel testi¬ 
fied when testator first came to the hotel he was neat in 
his appearance; that he was very feeble and bent in the 
shoulders; that he saw him almost every day until shortly 
before his death; that his “eyes always seemed to be 
starey, you might call them glassy. He looked like he 
would be probably staring into space , something like 
that, as far as I can see”; he often saw decedent sitting 
around the lobby. Asked, “From your observation of 
Mr. Wenck, and your conversations with him, what would 
you say in reference to his mental condition,’’ Bogel 
stated, “He seemed very feeble in his speech , in his man¬ 
ner of speech”; and with reference to testator’s mind, 
stated, “I would not say—I don’t know. He did not 
seem to know his own mind very well; he was just old. 
I don’t know just how I could explain that question. He 
was very feeble in both body and mind, from what I could 
see my own self” (Rec., 115-116). 

Phil J. Reily, assistant manager of Hotel Annapolis 
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whilst the testator resided there, testified that he was one 
of the first guests in the hotel. When he first came to the 
apartment he was very neat in his appearance, but after 
he moved in the building and became a tenant he was very 
careless in his attire, going back and forth through the 
lobby of the hotel and the dining room in a linen coat in 
want of repair and very dirty and untidy. He seemed 
to be dressed in that manner usually when sitting 
around the lobby Rec., 68-69). Mr. Reiley also testified 
to a “very violent” exception which testator took to a 
service charge of 75 cents for a telephone instrument 
which was part of the equipment of each apartment or 
room in the building. 

Chester E. Jackson, head bellman at the Hotel An¬ 
napolis, in the spring and summer of 1925, testified that 
he knew Mr. Wenck at the hotel, had occasion to observe 
him from April, 1925, until shortly before he died. His 
impression of his physical condition was that he was “a 
very feeble old gentleman. ’’ He also testified that some¬ 
times decedent would speak and other times he would 
not; that he would come down to the lobby of the hotel 
the first thing in the morning to get his morning paper 
without a collar and wearing slippers; never gave Jack- 
son a tip whilst he was there, and Jackson never observed 
him give a tip to any of the boys— 4 ‘he was kind of 
stooped and he would say nothing, just walking along, 
looked at you, once in a while he would come in the 
porter’s room and sit down; sometimes he would speak 
and then again he would not; witness never had much 
dealings with him.” Further describing his appearance 
Jackson stated he looked like Lon Chaney, and that the 
employes used to call him that; that he was stooped 
over and walked along kind of with his hands behind his 
back like this, witness giving illustration of what he 
meant; that decedent would stare at you and you would 
think it was kind of funny. It was kind of hard on the 
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nerves, of course; he would sit down and read and then 
look at you. The statement that the decedent looked like 
Lon Chaney was subsequently stricken out by the Court 
(Rec., 70-71). And the Court also refused to permit the 
caveators to prove why the employes at the hotel called 
decedent Lon Chaney and declined the offers of testimony 
upon that subject made by Mr. Lamar on behalf of the 
caveators (Rec., 71-74). 

Mrs. Myrtle Newman testified that she formerly re¬ 
sided with Mrs. Maphis, testator’s sister, at 214 Fourth 
Street, Southeast, in the apartment formerly occupied 
by Mr. Wenck. About the month of July, 1925, she ac¬ 
companied Mr. Maphis to the Annapolis Hotel to visit 
her brother. On arriving at the hotel they knocked at 
the door; after quite a while testator opened the door 
and stood there quite a little while before he invited them 
in; and finally he did invite them in and they went in and 
sat down and he seemed very angry because they came. 
He told Mrs. Maphis that he had told her that when he 
wanted her to come he could tell her; that when he wanted 
her to call he would drop her a card, and for her not to 
come until she received the same. Mrs. Newman further 
testified that Mr. Wenck “looked rather pale that day, 
and said he had been lying down and he looked rather 
feeble.” About two weeks afterward, he opologized for 
the treatment he gave them that day, saying, “he was 
very sorry, but he was not fit to receive company” (Rec., 
114). 

Mrs. Maphis, his sister, testified that whilst testator 
was at her home he was very particular, * ‘ worse than an 
old maid,” that he kept everything in neat order,” and 
“if he saw a little speck of dust he would get after me 
about it”; that he was also particular about his personal 
attire, “he would come down to my table without his coat, 
necktie and collar on, that he dressed with great pre¬ 
cision, and would have his stiff cuffs on, too; his break- 
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fast had to be served in courses, and if anything of the 
succeeding course was brought in before he was through 
with the other he did not like it” (Rec., 38). She fur¬ 
ther testified he had been ruptured before he moved to 
Washington, but as he afterwards told her, Dr. Pedrick, 
his physician, said it would not do to perform an opera¬ 
tion because ‘ 1 there was something wrong with his 
heart”; he said the doctor told him that “he had a crack 
in his heart,” meaning that he had a leakage of the heart; 
he was reticent about his illness, and in response to her 
inquiries for his health he would say: “Don } t ask me 
about it, it just makes me think about it, and I want to 
forget it” (Rec., 39). 

She further testified that, while living at her home, he 
“was of an irritable disposition,” which, when he left, 
he thought to excuse it by saying to her, “It was because 
I was feeling so badly .” 

When he first came to her house he did not want her to 
have any visitors at all; he did not want her “to keep any 
one all night ; 9 7 although people would come from a dis¬ 
tance to see her, she could not keep them all night; that 
in order not to have any trouble she just got them a room 
elsewhere. 

“When he would hear the bell ring and I would go to 
the door he would seem like he did not like it. He wanted 
me to just stop short and get rid of the people, and if I 
would take my time and talk a little, he would not like it 
and would say I was talking too much; but it was his 
way of doing” (Rec., 39-40). 

She further testified that on May 5, 1925, he removed 
from her home to the eighth floor of the Annapolis Hotel, 
then on the point of completion as a new hotel with apart¬ 
ments. Just before he left her house he got a misery in 
his back. He said he hurt his back rolling up rugs. Mrs. 
Maphis further testified that, “after he went to the 
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HOTEL HE SEEMED TO GO BACK SO FAST; THAT HE WAS A VERY 
SICK MAN IN A VERY WEAK CONDITION.” About the first 

week in June she began to notice evidence of swelling, 
first in his face, then it was found that his feet were badly 
swollen; the swelling also extended to his limbs; but she 
could not tell to what extent, if any, the trunk of his body 
was swollen; that the swelling continued and he seemed 
to be very weak, so much so that he could hardly walk. 
When he would visit her she would have to accompany 
him back. In getting to the car line he would walk slowly 
and would breathe hard, as though he was short of breath, 
and Mrs. Maphis became “alarmed.” This condition 
became apparent not very long after he went to the hotel, 
she noticing it about the same time she first observed the 
swelling, although, before he moved to the hotel, he had 
difficulty in getting up and down the steps, and she noticed 
he had trouble with his breathing (Rec., 40-41). 

Mrs. Maphis further testified that he had been at the 
hotel about three weeks before she called on him,—be¬ 
cause he had told her not to come up there until he let 
her know; that she did not go up every day be¬ 
cause he would not have liked it; that she did 
not go as often as three times a week, because he 
would not like it. He was very peculiar. Sometimes he 
would tell her, Mrs. Maphis,—even the last time he was 
up there, he said, “Don’t you come up here until 1 send 
for you now.” That was the last Sunday she was there, 
just before his death. He told her when she first went up 
there that she could not come up there; and then when 
she went there one morning, when the doctor was coming, 
he said, “Say what you have got to say and get out of 
here;” that was about three or four weeks before he died 
(Rec., 41-42). 

Testator first visited Mrs. Maphis in Washington on 
October 21, 1921; his second visit to her was on March 
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22, 1922, and he moved from Montclair, New Jersey, to 
her new home, 214 Fourth Street, Southeast, April 24, 
1922 (Rec., 36). 

It thus appears that he renewed friendly relations with 
his sister, Mrs. Maphis, only shortly before his friendly 
relations with the children of his deceased brother Mil¬ 
lard began, which was in the spring and summer of 1922. 
And the Record shows that he then displayed an affection 
for and interest in them as well as for and in Mrs. 
Maphis. Nevertheless he made the transient bequest of 
$10,00 to Mrs. Maphis, but omitted his nephews and nieces 
from all consideration in the will. 

In 1922, as appears in his letter of March 25 of that 
year to his sister, Mrs. Maphis, he expressed great con-» 
sideration for the disappointment and loneliness which 
she showed at parting from him, and for that reason he 
declared he would positively remove all his effects to her 
house after April 24th next (Rec., 37). This is the very 
reverse of the state of mind and feeling into which he had 
declined in May, 1925, when he showed no such consid¬ 
eration, nor any consideration in those respects for her 
at the time he left her to go to the Annapolis Hotel, in 
order that he might have young girls visit him in his 
apartments there and at the same time be near his church 
(Rec., 65). 

The provisions of the two wills made by the decedent 
during his residence with his sister, Mrs. Maphis, under 
deliberate and executed agreement with her, and his 
utter and strange disregard and abrogation of that agree¬ 
ment are the next significant facts in the Record. By 
the first of these wills he left his sister all his property, 
which, if she died before him, was to go to the Homeo¬ 
pathic Society of Montclair, N. J. (Rec., 54). Later he 
told her he had made another will whereby he left her 
$1,200 a year for life with the right to her to have $900 
more per year if she applied for it. Their agreement 
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was to will each other everything; if she survived him 
her property was to go to the Homeopathic Society; and 
if he survived her, his property was to go to the same 
society (Rec., 55). On the 28th of August he sent for 
her (Rec., 58) and forced her to make the will which 
appears on pages 46-47 of the Record under the circum¬ 
stances narrated by her at pages 43 to 46. He was under 
great excitement, weak and ill, and propped up in bed 
at the hotel at the time (Rec., 44, 34, 46). Asked, “Why 
did you execute that will at his direction ? ’ ’ she testified: 
“7 was afraid he would drop dead in the bed there, be¬ 
cause I knew he had heart trouble, and he got so excited 
that I did it. I did not want to be the cause of his death. 
I was afraid he would drop dead in bed. y} Q. Was he in 
bed when this was done? A. They had to prop him up 
in bed when Mr. Baden came up there in a sitting posi¬ 
tion. Q. That was the latter part of August? A. Yes. 
Q. How long had he been confined to his bed before this, 
if at all? A. Oh, I think the doctor made him stay in 
bed, 7 guess, several months, but he would stir around 
in the room and not stay in bed like the doctor told him” 
(Rec., 46). 

The details of this phase of the case are set forth more 
fully in the discussion of the Fifth Assignment together 
with the Fourth Assignment of Errors, infra. 

The First Congregational Church of Washington, to 
which he left the bulk of his own fortune and required 
his sister, Mrs. Maphis, to leave, upon the contingen¬ 
cies above stated, virtually the whole of her property, 
was an entirely new acquaintance of the testator’s. He 
had formerly gone to the Presbyterian Church, and did 
not join the First Congregational Church at Washington 
until April 12, 1925 (Rec., 42), three years after he went 
to Washington to live with his sister, but only three 
weeks before he left her home to live alone at the An¬ 
napolis Hotel (Res., 38), when he was a very sick man 
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and nearing his end (Rec., 40-41; 63; 64; 66; 116-117), 
and less than three months before he signed the paper 
writing of July 10, 1925. In the meantime, during June, 
1925, whilst in the condition described in the testimony, 
he had given to that church his family Bible, a number 
of pictures, and two presents of $100 and $1,000 respec¬ 
tively. By the latter part of August, declaring that he 
was then “a-making of a will” and also telling his sister 
that he “was going to make a bequest to the First Con¬ 
gregational Church of Washington,” he forced her, 
through his extremely weak and ill condition, to agree to 
make her wdll giving substantially all her property to the 
same church. 

THE LAW. 

Without repeating the well-settled principles of the 
law, expressed in the decisions of this and other appel¬ 
late Courts, which have become familiar legal axioms 
with respect to the requirements and sufficiency of the 
proof of testamentary capacity, it is respectfully sub¬ 
mitted that upon the testimony above recited from the 
Record, the learned Judge below ought to have submit¬ 
ted the question of the testamentary capacity of the 
testator in this cause to the jury. 
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26 R. C. L., “Trials”; Supplement, Vol. 6, p. 
1068, Note 9. 
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Lawson v. Ward, decided by the Court of 
Appeals of Md. April 8, 1927, 137 Atl. 
(Adv. Sheets) page 479; Daily Record 
(Baltimore), May 5, 1927. 

Crocket v. Davis, 81 Md. 146-147, 149, 151, 
152-153. 

Moore v. McDonald, 68 Md. 321, 338-339, 340- 
341. 

Grill v. O’Dell, 113 Md. 633, 636-637, 643-644. 

Dougherty v. Robinson, 143 Md. 266, 267-268, 
270, 271. 

Longanecker v. Sowers, 148 Md. 584, 588. 

Griffith v. Benzinger, 144 Md. 575, 586-587. 

Lyon v. Townsend, 124 Md. 163, 174-176. 

Davis v. Denny, 94 Md. 390, 392. 

Harris v. Hipsley, 122 Md. 418, 430, 432. 

Brown v. Fidelity Tr. Co., 126 Md. 180. 

Hutchins v. Hutchins, 135 Md. 401, 404-405. 

Brashears v. Orme, 93 Md. 450. 

Davis v. Calvert, 5 G. & J. 269. 

“ There is no dispute that on a motion to direct a 
verdict, the inferences most favorable to the party 
against whom the motion is made must be drawn, 
and, where the evidence affords inferences adverse 
to the party asking the charge, a verdict can not be 
directed. If there is conflicting evidence and any 
view that the jury might lawfully take of it will sus¬ 
tain their findings for either party, the facts should 
not be withdrawn from them. To state the rule dif¬ 
ferently, the judge should never direct a verdict for 
one party, unless the evidence is such that no view 
which the jury may lawfully take of it favorable to 
the other party can be sustained. In other words, 
if there is a conflict of the evidence or inferences, a 
verdict should not be directed.” 

26 R. C. L. “Trials,” pp. 1067-1068, Section 
75. 

A motion for a directed verdict for defendant at the 
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close of plaintiff’s evidence can only be granted when 
but one conclusion from the evidence and every reason¬ 
able inference deducible therefrom can be reached by all 
fair-minded men, and that conclusion is utterly opposed 
to plaintiff’s right to recover in the case. 

City & Suburban Ry. v. Cooper, 32 App. D. C. 

550. 

Gloria v. Washington So. Ry. Co., 30 App. 
D. C. 559. 

Washington, A. & Mt. V. Ry. Co. v. Fincham, 

40 App. D. C. 412. 

Shinn v. Evans, 37 App. D. C. 304. 

Sprow v. Stabbs, 38 App. D. C. 219. 

Chesapeake Beach Ry. Co. v. Brez, 39 App. 
D. C. 58. 

Adams v. W. & G. R. R. Co., 9 App. D. C. 26. 

B. & P. R. R. Co. v. Engle, 3 App. D. C. 101. 

Ronsiv v. W & G R. R. Co., 13 App. D. C. 320. 

Morgan v. Morgan, 36 W. L. R. 134. 

Robinson v. Duvall, 27 App. D. D. 535. 

Chalvert v. Houston, 43 App. D. C. 77. 

Riley Lumbr. Co v McHoog, 47 App. D. D. 

• 389. 

Milson v. Gerstenburg, 43 App. D. C. 165. 

Inferences most favorable to a party against whom 
motion made must be drawn .—On motion for directed ver¬ 
dict, the evidence must be regarded by the Court in the 
most favorable light towards the person against whom 
the motion is directed, and the strongest inferences rea¬ 
sonably deducible from the most favorable evidence 
should be indulged in his favor. 

Hiatt v. Travellers Ins. Co., 197 la. 153, 197, 
33 A. L. R. 655; 

Marland Refining Co. v. Duffy, 94 Okla. 16, 35 
A. L. R. 52. 

In the recent case of Lawson v. Ward, decided by the 
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Maryland Court of Appeals, April 8, 1927, 137 Atlantic 
Rep. (Adv. Sheets), page 479, and published in The Daily 
Record of Baltimore, May 5,1927, Chief Judge Bond, for 
the unanimous Court, said: 

4 4 The jury were, of course, at liberty to base their 
finding on the caveator’s evidence, however, and 
that evidence depicts a man of abnormal behavior 
which we think the jury might find, according to 
ordinary experience, to be irreconcilable with judg¬ 
ment and understanding in a man of the amount and 
situation of his property, and with capacity for 
reflection and choice among persons to whom it might 
be left. And the frequency of the incidents ac¬ 
cording to the testimony was such that a jury might 
also, in our opinion, conclude that the condition of 
decay manifested by them was an unchanging one, 
continuing through the time of the execution of the 
will. * * * On the whole evidence, our opinion is 
that the trial Court ruled correctly in referring to the 
jury the decision of the question whether the testator 
had been shown to lack the requisite mental capa¬ 
city.” 

In Crockett v. Davis, 81 Md. 134, at pages 152-153, it 
appears that the Court of Appeals of Maryland consid¬ 
ered the following testimony as important in establishing 
the legal sufficiency of the evidence to require the submis¬ 
sion of the issue of testamentary capacity to the jury: 

4 4 Mrs. Crockett said her mother was never the 
same after the caveat was filed; that 4 she was more 
like she was half crazy than anything else.’ 4 My 
mother was broth broke in body and mind; ’ that her 
mother went to Saratoga ‘for her health and her 
mind also, ’ and used other similar expressions. Mrs. 
White, an intimate friend, who went with Mrs. Davis 
to Saratoga, said: ‘She was changed; she was 
melancholy, and she was very weak an dnervous.’ 
Miss Dinsmore said that she ‘considered that both 
mentally and physically she was a wreck’—although 
she afterwards qualified it somewhat. A number of 
other similar expressions were used by the witnesses 
which are unnecessary to quote. We are satisfied 
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from an examination of the whole record that therp 
was sufficient evidence on the question of mental 
capacity to entile the caveators to have the jury 
pass upon it; and, therefore, there was error in 
granting the fourth prayer/’ 

In the case of Hagerty v. Olmstead, 39 App. D. C. 170, 

the lower Court directed a verdict in favor of the cavea- 
tees upon the question of undue influence and mental 
capacity of testatrix, and on appeal by the caveators, 
the judgment was reversed and the cause remanded for 
a new trial. 

The caveat was filed by a surviving brother and two 
sisters of the testatrix; the estate consisted of about 
$10,000; bequeather (p. 171) “to any sister, brother, 
niece or nephew of mine who may appear after my death 
and request my executor therefor, the sum of $1; to 
* # # Church of New York City, $500; to Miss T. Oli- 
phant and Miss S. Oliphant, of Washington, D. C., $1,000 
each; to Edwin Olmstead, of Cleveland, Ohio, $1,000; to 
Saint Rose Cancer Hospital, New York City, $1,000; to 
Miss Nellie McCauley, New York City, $500; to Bettie 
Olmstead (wife of Victor H. Olmstead), $2,000, and to 
Victor H. Olmstead, * • # executor, * • * all the rest, 
residue and remainder of her estate.” It appeared that 
Miss Hagerty came to Washington from New York 
City about three months before her death (p. 173): 

The Court said, at page 173: 

“Three witnesses, including Mrs. Shepherd (by 
whom testatrix had been cared for one month, upon 
her arrival in Washington), who had an opportunity 
to observe her condition while she was stopping at 
Mrs. Shepard’s house, testified as to her demeanor; 
that she used profane language, and demeaned her¬ 
self in a vulgar and obscene manner; that on numer¬ 
ous prior occasions when she had visited Mrs. Shep¬ 
ard she had always conducted herself in a ladylike 
manner, and that she was an educated, refined 
woman. Two of these witnesses expressed their 
opinion that from her conduct she was of unsound 
mind and insane.” 
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At page 174, the Court said: 

“True, the physician who attended testatrix at 
the hospital contradicted in some particulars the 
testimony of Dr. Lamb (who testified for the cavea¬ 
tors), but on one important point touching his view 
of the mental condition of testatrix he was im¬ 
peached by the testimony of three witnesses. On 
the question of the mental capacity of testatrix, we 
think there was sufficient evidence to take the case 
to the jury, and it was error in the trial Judge to 
withdraw it from their consideration. Four wit¬ 
nesses expressed the opinion that thestatrix was of 
unsound mind, and related the circumstances upon 
which their conclusion was based. The conduct of 
the testatrix for almost three months prior to her 
death, as disclosed by the testimony of a number of 
witnesses, bore the symptoms of insanity. A marked 
change in her habits was exhibited. Her conduct 
and demeanor were just the reverse of what they 
had been prior to her illness, and were such as to 
disclose an abnormal state of mind. True, there 
was conflict in the evidence on most of these points, 
but that only emphasizes the propriety of submitting 
the case to the jury.” 

In the case of Lewis et al. v. Am. Sec. & T. Co., 53 App. 
D. C., page 258, it was held that: 

“A charge that neither age, sickness nor extreme 
debility affects the capacity of a person to make a 
will, if he retains sufficient mind and memory to 
know what property he owns in a general way, the 
persons who would be the natural objects of his 
bounty and his relations toward them, and the nature 
of the instrument he is executing, was correct, espe¬ 
cially where the Court, when the foreman of the 
jury asked for further instructions, stated on cave¬ 
ator’s request that that instruction was to be con¬ 
sidered in connection with prayer of caveator which 
stated the same rule negatively, to which no objec¬ 
tion was made by the caveators.” 

At page 260 the Court said: Section 1625 of the Code 
declares that: 
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“No will, testament, or codicil shall be good and 
effectual for any purpose whatever unless the per¬ 
son making the same be, * * # of sound and dis¬ 
posing mind capable of executing a valid deed or 
contract. * * * 

“Substantially the same test is applied in Mary¬ 
land. Lyon v. Townsend, 124 Md. 164, 91 Atl. 704.’’ 

At page 261, the Court said: 

“In the light of the foregoing, we will now con¬ 
sider appellant’s contention that the Court erred in 
its charge to the jury as to mental capacity. At the 
request of the caveatees, the jury was instructed 
(Caveatee’s Prayer No. 7) that neither age, sick¬ 
ness, nor extreme debility will affect the capacity of 
a person to make a valid will, if he retains sufficient 
mind and memory to know: ‘(1) what property he 
owns in a general way; (2) the person or persons 
who would he the natural objects of his bounty and 
his relations toward them; (3) the nature of the in¬ 
strument he is executing; and if they believe from 
the evidence that Samuel E. Lewis possessed suffi¬ 
cient mentality to meet these requirements, their 
verdict should sustain his will.’ 

The Court also granted, at the request of the 
caveators, a prayer (Caveator’s Prayer No. 1), in 
which the jury was instructed that if the testator 
‘did not have sufficient mind and memory to know 
in a general way the extent and nature of his prop¬ 
erty, and who were the natural objects of his bounty 
and their deserts , if any , with reference to their con¬ 
duct toward him and their treatment of him, and 
ivhat ivere their relative claims upon his bounty , if 
any y and necessities , and generally to understand the 
business he was engaged in when executing the paper 
writing in controversy in disposing of his property,’ 
the jury should find a want of testamentary capacity. 

Subsequent to the submission of the case to the 
jury, at their request they were brought into Court, 
whereupon the foreman read Caveatee’s Prayer No. 
7, and inquired whether, if the jury should find that 
the decedent knew the three things therein referred 
to, they should find he was of sound mind. To this 
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inquiry the Court replied: ‘that prayer undertakes 
to state the sort of mind, and the sort of mental con¬ 
dition, that a person must possess at the time of 
making his will, and if his state of mind is such that 
he cannot grasp the things stated in those three 
numbered sentences or phrases, then, if he jury find 
from the evidence that he had such a mind, their 
verdict should be as the prayer directs/ 

Thereupon counsel for the caveator interrupted 
and remarked in the presence and hearing of the jury 
that of course Caveatee’s Prayer No. 7 had to be 
read and taken in connection with Coveator’s Prayer 
No. 1 as granted, and that the jury must also find 
from the evidence those things which were set forth 
in caveator’s said Prayer No. 1/ 

To this the Court replied in the affirmative—‘and 
then further said to the jury that in the prayer called 
to his attention by their foreman the matter was 
stated in a positive form, while in the Caveator’s 
Prayer No. 1 it was in the negative form; that the 
prayers brought the question from the different 
points of view of the parties, but the same legal 
principle was involved in both.’ ” 

In the case of Robinson v. Duval, 27 App. D. C. 535, 
the lower Court directed £f verdict in favor of the cave¬ 
at ees upon the question of undue influence and fraud and 
allowed the case to go to the jury on the question of 
mental capacity, the jury finding in favor of the cave- 
atees upon the question of mental capacity, from which 
verdict and order allowing the will to be probated, the 
caveator appeals, assigning errors of law. Affirmed on 
appeal. The Court, at page 538, summarized the evi¬ 
dence of the caveator, appellant, as follows: 

“On the part of the appellant the evidence tended 
to show that the testator was a peculiar man, whose 
habits were uncleanly; that he was penurious, sus¬ 
picious, and forgetful. Some witnesses were of the 
opinion that his mind had been unsound during the 
last year of his life; others that the period of un¬ 
soundness included the last five years. Some said 
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he was a very feebleminded old man, and numbers 
were of the opinion that during the last year of his 
life he was incapable of making a valid deed or con¬ 
tract, and was very susceptible to influence if unduly 
exerted.” 

At pages 538-539, it appears that the evidence ad¬ 
duced on behalf of the appellees, the caveatees, was pre¬ 
cisely the reverse, in effect, of the evidence on behalf of 
the caveator, the appellant. 

The will itself in the case showed a just disposition of 
the property (page 538) by the testator, devising and be¬ 
queathing his property, proportionately and equally, 
among his brother and his nieces and nephews, leaving 
one nephew, the sole caveator, an insignificant sum for 
the reason, “Eugene (the caveator) had been trying to 
get the better of him as to some property and he (testa¬ 
tor) intended to cut him off” (p. 539). 

Schouler on Wills, Vol. I, p. 129, states: 

“Insanity, the word humanely used at the present 
day to designate all mental impairments inconsistent 
with a soundness of mind, is more readily concluded 
from the symptoms in a given case than defined on 
abstract principle. High legal and medical author¬ 
ity defines it as the prolonged departure , without 
adequate cause , from the states of feeling and modes 
of thinking usual to the individual in health.” 

It is stated in Ewell on Medical Jurisprudence, p. 336: 

“Emotional disturbances exist almost universally 
in the insane. Spitzka lays it down as a cardinal 
canon of psychiatry that in insanity the moral feel¬ 
ings are usually more or less dulled or perverted.” 

In Alexander on Wills, at p. 472, it is said: 

“Mental incapacity is indicated by proof of acts, 
declarations and conduct inconsistent with rational¬ 
ity or with the character and previous habits of the 
person. Thus a marked change in habits, thoughts 
and actions is evidence strongly tending to prove 
mental unsoundness.” 

In 6 R. C. L. Supp., Vol. 6, title “Wills,” Section 411, 
page 1726, it is said: 
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“In a will contest it is proper for a jury, in reach¬ 
ing a conclusion touching the testamentary capacity 
of the testator, to consider evidence with reference 
to the age of the testator and the mental and physical 
condition at the time of the execution of the instru¬ 
ment in question, his habits, associations, his rela¬ 
tions to the parties interested, his affections toward 
them, their claim upon the bounty, the character and 
extent of his property, the disposition made of it by 
his will or codicil, and whether such disposition was 
a reasonable and natural one, as bearing upon the 
question whether, at the time of the execution of the 
will or codicil in question, the testator possessed 
sufficient mental capacity to make the same, and was 
not under any restraint, and was able to form a pur¬ 
pose and intent to dispose of property by will. Col¬ 
lins v. Collins, 110 Ohio St. 105, 143 N. E. 561, 38 
A. L. R. 230.” 

In the case of Brown v. Ward, etc., 53 Md. 376, at page 
387, the Court said: 

“Hostility and aversion to those who are bound 
to one by the ties of kindred and blood, are admitted 
as proof upon the question of sanity, not alone be¬ 
cause there exists fuch hostility, but because it is al¬ 
together without cause, or based upon some delusion. 
The aversion of one person to another, is by itself 
no proof of insanity; but coupled with the fact that 
it is without cause, or is founded upon some delu¬ 
sion, it may be.” 

THE WILL ITSELF IS OFTEN, AS OBVIOUSLY HEREIN, EVI¬ 
DENCE OF MENTAL INCAPACITY AND WHERE UN¬ 
NATURAL AND UNJUST, SUV™ ADDITIONAL 
EVIDENCE IS REQUIRED. 

In all the decisions of the State of Maryland, from the 
great leading case of Davis v. Calvert, et al., 5 Gill & 
Johnson, 269, down to and including Lyon v. Townsend, 
124 Md. 175-176, and through to the latest decision, Ward 
v. Lyons, Daily Record, March, 1927, decided at the 
January Term, 1927, it has been the settled law of the 
State, as it is generally throughout this country, that— 
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“A will or testament may, by its provisions, fur¬ 
nish intrinsic evidence, involving it in suspicion, and 
tnding to show the incapacity of the testator to 
make a disposition of his estate, with judgment and 
understanding, in reference to the amount and situa¬ 
tion of his property, and the relative claims of the 
different persons who should have been the object 
of his bounty—such as the disposition of his whole 
estate to the exclusion of near and dear relations, 
having the strongest natural claim upon his affec¬ 
tions; a wife and children, for instance, or other 
near relations, without any apparent or known cause, 
which alone would be a suspicious circumstance, al¬ 
though not furnishing, per se, sufficient grounds for 
setting aside the instrument. ’ 

See also: 

Morgan v. Morgan, 30 App. D. C. 436; 13 Ann. 
Cas. 1037 and Note. 

Smith v. Shuppner, 125 Md. at pp. 416 and 
418. 

Lyon v. Townsend, 124 Md. 175-176. 

Schouler on Wills, Ex. & Ad. (6th Ed.), 1926, 
Supp., Sec. 212, page 22. 

28 R. C. L., “Wills,” Sec. 40, p. 90, Sec. 103, 
pp. 148-149. 


II. 

THE ISSUE OF UNDUE INFLUENCE 

ASSIGNMENTS OF ERRORS NOS. 1, 2, 3 AND 4. 

Mrs. Maphis testified that whilst the testator resided 
at her home, though he was not a church member, he 
went to the Presbyterian Church several times across the 
street from her residence, and went to the German Re¬ 
formed Church with her one Sunday; that he also went 
to Ingraham Memorial Congregational Church twice to 
her knowledge, but he did not seem to like it very well 
over there, he said he did not like it, without stating why. 
He went to the First Congregational Church to her knowl¬ 
edge twice before he joined that church on Easter Sun- 
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day, namely, April 12, 1925. He did not say why he 
joined that church and she did not ask him (Rec. 42). 

In giving her his reason for going to the Annapolis 
Hotel he made no mention of or reference to the church 
whatsoever (Rec., 42). 

Her brother told her he wanted the Reverend Dr. Win¬ 
ter, assistant pastor of the First Congregational Church, 
“to have his large family Bible,” that she mentioned it 
to Dr. Winter at the funeral, and he said that “he had 
already given him the Bible” (Rec., 43). 

She attended the First Congregational Church with her 
brother on one occasion. Her brother spoke to her 
about Dr. Pierce, the Pastor, and showed her a let¬ 
ter at the hotel one morning, showing that he had left 

some pictures and had given him a thousand dollars for 

_ _ • 

the church, and he said Dr. Pierce said in his letter that 
when he got home that Mrs. Pierce had given him those 
things and he thanked her brother for his generous dona¬ 
tion. 

She then testified that later, about one week prior to 
September 1, 1925, her brother told her that, instead of 
his bequest to the Homeopathics at Montclair, New Jer¬ 
sey, he was going to leave a bequest to the First Congre¬ 
gational Church; that she thought that was rather 
strange, because he thought so much of the Homeopathic 
Home in Montclair (Rec., 43). 

It was at this time that he required, as the condition 
of his leaving her $10,000, that she must make the bequest 
of it as well as of the $5,000 which he had advanced to 
her, to the First Congregational Church (Rec., 45, 46, 
47, 54-55). 

It also appears from the Record that after he had 
moved from Montclair to his sister’s home in Washington 
in the latter part of April, 1924, he had, by agreement 
with her, willed her everything in consideration of her 
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willing him everything, and if she did not survive him 
his estate was to go to the Homeopathic Society of Mont¬ 
clair, to which he had previously given his home at a low 
price (R., 55; 54). It also appears that still later, and 
whilst he was residing at her home, he told her he had 
made another will, in which he had left some income to 
her during her life and the rest of his property at her 
death to the Homeopathic Society, and had put a pro¬ 
vision in that will whereby by application to the bank she 
could have the amount of the income increased from $100 
a month by $900 for a year. On the occasion at the An¬ 
napolis Hotel upon which he spoke to her about this will, 
which was the last of August, 1925, he told her, “he had 
made another will, or was about to make another will, 
leaving her $10,00 outright and the balance to the First 
Congregational Church (Rec., 55). 

From June to September, 1925, according to Mrs. Ma- 
phis, he was extremely ill and feeble, was ordered by his 
physicians to remain in bed for several months, his face, 
body and limbs were swollen, he could hardly walk, was 
short of breath, and was so excitable and feeble 
that she was afraid to oppose him lest he drop 
dead then and there in bed (Rec., 45-46). It was 
at this time also that, according to the witness 
Swink, he was not of sound and disposing mind and was 
in an extremely ill, feeble and weak physical condition, 
and in every respect a changed man from what he had 
been a few years before. And it was at the same time, 
according to the witness, Gross, that he ivas not of sound 
mind, and was in the extremely feeble and decadent con¬ 
dition in which the witness so clearly described him. And 
it was at that time that he was in the condition described 
by the witness, Bo gel, as feeble and stooped, his eyes 
starey and glassy, did not seem to know his own mind 
very well, and very feeble in both body and mind from 
what he, Bo gel, could see himself. And it was at this 
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time that he acted in the strange , abnormal way de¬ 
scribed by Mrs. Newman, looked pale and feeble, and said 
himself that “he was not fit to receive company.” More¬ 
over, his decay of mind and body had begun long before, 
as indicated by the testimony of Mrs. Maphis, and as 
testified clearly by Mrs. Humphreys, who, upon the 
basis of extremely cogent facts, testified that in 1923 
he was not of sound and disposing mind, but that his mind 
had left him, and that physically his health was shottered 
and gone. Mrs. Wilkinson, moreover, testified to the same 
effect as to his condition in the summer of 1922, when she 
said that he had “an awfully bad heart, and began to look 
bad, and said he had giddy and dizzy spells and when he 
would walk he felt like he was going to fall and was afraid 
to go downstairs, and had to go slowly down along the 
side of the banisters and hold to those; and then he would 
have to stop on a step and catch his breath, and he felt 
kind of tottery, he said, staggered, like he was going over 
at times, and looked that way to her.” And then the Rec¬ 
ord is replete, in his expressions to Mrs. Wilkinson and 
her husband, and also to Gleamrode Wenck, and also in 
his continuous correspondence with his niece Gertrude, 
Mrs. Humphreys, from August, 1922, until November, 
1923, and the Christmas card of 1924 and the Easter card 
of 1925, with utterances of affection for and interest in 
her, her brothers and her children, which, taken together 
with his knowledge of their poverty and their dependence 
for their very living upon the earnings of his nephews, 
and of the husbands of his nieces, were utterly and irrec¬ 
oncilably at variance with his complete exclusion of them 
all from any mention or consideration whatsoever in his 
will. And in this respect it is to be noted that he di¬ 
verted from them, in the paper writing which he executed 
July 10, 1925, purporting to be his last will and testa¬ 
ment, not only all of his own property and estate, leaving 
them not a penny of it, but later in connection with and, 
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in effect, as a part of that instrumnt, required Mrs. Ma- 
phis to enter into an agreement with him to cut them out 
absolutely from all share and participation in her prop¬ 
erty and estate—all of his own property and all of her 
property being, by their two wills , carried to and bestowed 
upon his recent acquaintance of but a few months, the 
First Congregational Church. 

In addition to that, he changed not only the wills but 
the agreements which he had made with his sister respect¬ 
ing them, which both he and his sister had only a com- 
parativeliy short time before made, whereby, upon his 
death, his sister, Mrs. Maphis, was to be the beneficiary 
of his whole estate, in the first instance absolutely, and 
in the second instance of a large income from it as 
long as she lived, if she survived him. He thus 
abrogated not only his obligations of blood and duty 
to his sister, but also his solemn contracts and engage¬ 
ments with her, leaving her but a passing and transient 
$10,000 out of his estate and that upon condition that it, 
together with her own property, should go to his new 
acquaintance, the First Congregational Church. 

There is evidence also of the fact that the pastor of 
this church had, prior to his death, received from him 
the Wenck “Family Bible,’’ also a gift of $100 in June, 
1925, and also various pictures, and also the substantial 
gift of $1,000 in the same month of June, and within a 
few weeks before the alleged will of July 10, 1925, was 
executed by him. It is unnecessary to prove, because all 
men of experience are well and deeply aware, and the 
Constitutions of virtually every State of this Union, and 
the Code of the District of Columbia, attest the fact, 
avowedly feared, guarded against, and, in a great meas¬ 
ure prohibited and avoided, of the supremely powerful 
and dominant influence of spiritual bodies and corpora¬ 
tions over the human mind and will and particularly over 
those of aged and infirm persons . 
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Upon these facts the law is well settled, and its leading 
principle, here patently and impressively applicable, is 
that where the provisions of a will are abnormal and 
unnatural, in their disregard of all the natural calls, ties 
and duties of blood and kindred, and where a stranger, 
and particularly a spiritual and religious corporation, 
with universally known, recognized and feared power and 
influence over the human mind and will, is preferred as 
an exclusive object of a testator’s bounty, to the complete 
or almost complete exclusion of persons of his own 
blood who would be the natural objects of his bounty, the 
slightest evidence of decadence or infirmity of mind and 
body, together with the slightest evidence of opportunity 
upon the part of such a preferred and unnatural object 
of the testator’s bounty to exercise such influence, is re¬ 
quired to constitute legally sufficient evidence of undue 
influence in the obtention or procurement of the will in 
question, and amply suffices to require the Court to sub¬ 
mit the question, under such circumstances and proof, 
to be determined by the jury. 

THE LAW. 

It is respectfully submitted that the decision of this 
Honorable Court in the case of Hagerty v. Olmstead, 39 
App. D. C. 170, and the decision of the Supreme Court 
of Kentucky in the case of Walls v . Walls, 30 Ky. L. R. 
948, followed in Hagerty v. Olmstead, are decisive in 
favor of the contention of the caveators, the appellants, 
that the learned Judge below ought to have submitted 
the issue of undue influence to the jury. 

In Hagerty v. Olmstead, 39 App. D. C. 170, 175, this 
Court said: 

“The mental state of testatrix in her enfeebled 
condition was such as to make her easily a victim of 
designing persons. As the Court said in Walls v. 
Walls, 30 Ky. L. Rep. 948, 99 S. W. 969: “Incapa¬ 
city opens the door to undue influence, and when 
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opportunities for such influence ar$ shown, and the 
favored devisees are the beneficiaries of a will un¬ 
natural in its provisions, to the exclusion of others 
having equal claims at least upon his bounty, very 
slight circumstances are sufficient to make the 
question of undue influence one for the jury. ’ 

“It is not necessary that there be direct proof of 
fraud or undue influence. It is competent for the 
Court to submit to the jury all the circumstances 
concerning the execution of the will; and when it 
appears that confidential relations existed, as in this 
case, between the testatrix and the principal benefi¬ 
ciary under the will, it is for the jury to infer from 
all the evidence before it whether or not the execu¬ 
tion of the will was the result ofi improper induce¬ 
ment or fraud. We think the admitted transactions 
of the executor and chief beneficiary in connection 
with the execution of this will were sufficient to raise 
a presumption of undue influence, and cast upon him 
the duty of rebutting it by showing that the will was 
made as the free and voluntary act of the testatrix. 
The law is well settled in such a case. * General evi¬ 
dence of power exercised over the testator, especially 
if he be of comparatively weak mind from age or 
bodily infirmity, though not to such an extent as to 
destroy testamentary capacity, will be enough to 
raise a presumption, which ought to be met and 
overcome before such a will can be established. Par¬ 
ticularly ought this to be the rule when the party to 
be benefitted stands in a confidential relation to the 
testator.’ * * Judgment reversed, and the cause 
remanded for a new trial.” 

The case of Walls, etc. v. Walls, reported in 30 Ky. L. 

K., p. 948, was cited and followed in the case of Hagerty 
v. Olmstead, 39 App. D. C. 170, at p. 175. In the second 
paragraph of the syllabus of the Walls case, it is said: 

“If under all the circumstances of the case the 
will is unnatural in its provisions and inconsistent 
w T ith the obligations of the testator to the different 
members of his family, the burden rests upon the 
propounders to give some reasonable explanation 
of its unnatural character.” 
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At p. 950, the Court said: 

“ Direct proof of undue influence can seldom be 
had. Like fraud, it must be proved ordinarily by 
circumstances, and though each circumstance stand¬ 
ing alone might be quite inconclusive, yet the effect 
of all the circumstances when taken together, may 
be more than convincing. It has often been said that 
if under all the circumstances of the case the will is 
unnatural in its provisions and inconsistent with the 
obligations of the testator to the differen members 
of his family, the burden rests upon the propound¬ 
ers to give some reasonable explanation of its un¬ 
natural character. It is true, this Court has said that 
an instruction so declaring should not be given to 
the jury under our system of practice, but the 
soundness of the principle of law has never been 
doubted. The rule is that if there is any evidence 
the question is for the jury. The scintilla rule has 
been so long followed in this State that the question 
is no longer open. To sum up: We have here a will 
which leaves little to the testator’s child to whom he 
was devoted, who had received nothing, but had to be 
educated and settled in life, who was from her tender 
years unable to take care of herself; and the whole 
estate substantially is left to two children who had 
received handsome advancements, had been educated 
and settled in life, and were able to take care of 
themselves. # * * That there was sufficient evi¬ 
dence of incapacity to go to the jury must be 
admitted. Incapacity opens the door to undue 
influence, and when opportunities for such influence 
are shown, and the favored devisees are the benefi¬ 
ciaries of a will unnatural in its provisions to the 
exclusion of others having equal claims at least upon 
his bounty, very slight circumstances are sufficient 
to make the question of undue influence one for the 
jury. 

We see no substantial error in the record. The 
Court allowed witness to be asked the usual question 
whether the testator had mind enough to know his 
estate, the objecs of his bounty, his duty to them, and 
to dispose of his estate according to a fixed purpose 
of his own. He also allowed the witness to be asked 
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the question whether he had mind enough to realize 
his obligations to his little daughter, the child of his 
last wife as the object of his bounty. This was only 
to state in a different way the first question, if he did 
not have mind enough to know the objects of his 
bounty and his duty to them, if he only realized his 
duty to part of his children and not to the others. 
The question in its modified form only brought the 
mind of the jury more directly to the question 
whether the father had mind sufficient to understand 
his obligations to all of his children. There was no 
substantial error in allowing the question to be an¬ 
swered. The facts upon which the witnesses based 
their conclusions we cannot concur. While there is 
much evidence showing that the testator was a man 
of strong mind and strong will, and that he was 
thoroughly himself at the time the will and the codi¬ 
cils were made, still, under all circumstances, we 
cannot see that the verdict of the jury was unwar¬ 
ranted.” 

In the case of Miller v. St. Louis Hospital Assn., 5 Mo. 

App. 390, at bottom of page 397, it is said: 

(< • • * a reasonable will is presumed to be free, 
but a will entirely unreasonable and unnatural points 
directly to the conclusion of insanity or abuse of in¬ 
fluence, and very slight evidence will then be suffi¬ 
cient to warrant the conclusion. In proportion to 
the reasonableness of the will, will be the strength 
of the presumption of sanity and of freedom from 
control. Whilst no tribunal can affirm a verdict 
aganist a will where capacity, formal execution and 
volition appear, no Court in Missouri can disturb a 
verdict against a will which indicates injustice, in 
which the nearest relations, with whom the testator 
is shown to have been on friendly terms, are passed 
over for strangers, if there is any evidence of undue 
influence or of want of testamentary capacity . In 
all cases where there are special grounds for appre¬ 
hending undue influence, greater watchfulness 
should be exercised by the courts; and juries very 
readily infer undue influence or want of capacity, 
where the will passes a near relative in favor of a 
stranger. Where such is the intention of the tes- 
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tutor, he runs a great risk of its defeat if he defers 
its execution until the shadows of death are actually 
upon him, dimming the brightness of his intellect and 
weakening the force of his will * * 

In Longanecker v. Sowers, 148 Md. 584 (decided June 
29, 1925), it was distinctly laid down that if the pro¬ 
visions of a will are unnatural and unjust, little addi¬ 
tional evidence is required for a finding of undue in¬ 
fluence. In that case, page 587, the Court quoted the oft- 
declared principle of the law respecting the issue of un¬ 
due influence in will contests, that: 

“Besults accomplished in a given case, the diver¬ 
gence of those results from the course which would 
ordinarily and naturally be looked for, the situation 
of the party taking the benefits, under a will towards 
the person who has executed it, and the antecedent 
relations to and dealings with each other, the legiti¬ 
mate and unrecognized claims of others upon the 
bounty of the testator and their dependence upon 
him, the instincts of justice of which every unbiased 
mind is sensible, the natural ties of parental affec¬ 
tion, together with all the circumstances surround¬ 
ing the transactions under investigation, and the in¬ 
fluence legitimately deducible from them, often fur¬ 
nish, in the absence of direct evidence (which from 
the very nature and secrecy of the wrong itself, is 
rarely obtainable), and often in the teeth of posi¬ 
tive testimony to the contrary, ample ground for the 
conclusion that undue influence has been used to ac¬ 
complish an end which may be gross in its injus¬ 
tice; whose very existence can not be satisfactorily 
accounted for, except upon the hypothesis that undue 
influence has produced. (Citing authorities). ,, 

This rule and principle was also declared and applied 
in the comparatively recent case of Griffith v. Bensinger, 
144 Md. 575, decided January 18, 1924, at pages 585-586, 
where the Court of Appeals of Maryland again said: 

“From the very nature of the wrong itself, it is 
rare that direct evidence can be procured to unmask 
it, and hence the results accomplished in a given case, 
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the divergence of those . results from the course 
which would ordinarily and naturally be looked for, 
the situation of the parties taking benefits under an 
instrument alleged to be a product of its dominion 
towards the person who has executed that instru¬ 
ment, their antecedent relations to and intercourse 
with each other; the legitimate but unrecognized 
claim of others upon the bounty of the one who has 
discarded them; their dependence upon him; his 
prior declarations; the instincts of justice and the 
promptings of gratitude of which every unbiased 
mind is sensible; the natural ties of affection, to¬ 
gether with all the circumstances surrounding the 
entire transaction under investigation, and the in¬ 
ference legitimately deducible from them, often fur¬ 
nish, even in the teeeth of directly contradictory 
testimony, ample ground for the conclusion that un¬ 
due influence has been successfully resorted to, to 
accomplish an end which is grossly unjust arid whose 
very existence can not be satisfactorily accounted 
for or explained except upon the theory that undue 
influence has produced it. These principles an¬ 
nounced in these two cases have been repeatedly 
approved by this Court and must be regarded as the 
settled law of this State.’’ 

In the same case the principle was announced and ap¬ 
plied that on an issue as to undue influence, the testator’s 
mental and physical condition are relevant and material, 
as bearing on the question of what resistance he was 
able to oppose to the alleged influence. (144 Md. 587). 

Hiss v. Weik, 78 Md. 439. 

Grove v. Spiker, 72 Md. 300. 

Moore v. McDonald, 68 Md. 338-340. 

Daugherty v. Robinson, 143 Md. 259. 

And in Hutchins v. Hutchins, 135 Md. 401, at page 403, 
it was held that the caveator was entitled to prove, as 
reflecting upon the question of undue influence, or mental 
incapacity, that the terms of the will were contrary to 
the settled convictions of the testator as to a just dis¬ 
position of his estate. 
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See also: 

Jarman, “Wills,” 6th Ed., Vol. 1, p. 66. 

Beach on Wills, Section 107. 

Alexander on “ Wills,” Vol. 2, Sec. 586, p. 884; 
Sec. 604, p. 911. 

28 R. C. L., “Wills,’’ Sec. 92, p. 139; Sec. 97, 
p. 142; Sec. 103, pp. 148-149. 

in. 

THE 8TH AND 9TH ASSIGNMENTS OF ERROR. 

The eighth and ninth assignments of error will be 
argued together and read (Rec., 27) as follows: 

8. In granting the motion of caveatees for a directed 
verdict on all of the issues, the Court considered and 
relied, in part at least, upon certain documentary evi¬ 
dence which had been offered by and on behalf of the 
caveatees and identified by the witness Maphis, and 
which evidence was in conflict with the evidence offered 
by the Caveators upon a material fact. 

9. In granting the motion of caveatees for a directed 
verdict sustaining the will on each issue framed, the 
Court considered and passed upon the sufficiency, 
weight and effect of certain conflicting testimony ad¬ 
duced by the caveators and caveatees respectively, and 
thereby passed upon and determined an issue of fact 
which it was the sole province of the empaneled jury to 
determine. 

in sustaining tne motion on Behalf of cavesTGCS^WPIan 
instructed verdict at the conclusion of all the testimony 
adduced on behalf of the caveators, but after the intro¬ 
duction by the caveatees, during the cross-examination 
of the witness, Mrs. Maphis, of certain documentary evi¬ 
dence consisting of check books, check-book stubs, checks, 
bank book, monthly bank statement, cash book, entries 
of purchases of securities, etc. (Rec., 53-54), the Court 
(Rec., 120-121) said: 

“Now, as to his soundness of mind, I am sorry to 
disagree with Mr. Straus on that proposition. Not¬ 
withstanding th strength of his statement, in my 
feeble-minded way, I think there is no proof of un¬ 
soundness of mind, but quite the contrary. A man 
who can spend his money and keep his books with 
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such meticulous care, particularly up to the time 
of his death, certainly has the kind of mind which 
the Statute describes as being sufficient to sustain 
mental capacity for the purpose of making a will, a 
man capable of executing a valid deed or contract. 
He could make checks, he could put the figures in his 
hooks as the checks were made, he could buy stock, 
and by the way, I think he bought one or two pretty 
good ones . They have advanced recently in the 
market . So he evidently was a good judge of an 
investment.” 

Here we have the Court not only minimizing the testi¬ 
mony introduced on behalf of the caveators and under¬ 
taking to substitute for evidence judicial knowledge of 
the rise and fall of stocks of a given character; but, on 
a motion for a directed verdict as made by the caveatees, 
the learned judge undertakes to consider and to give 
paramount weight to the documentary evidence intro¬ 
duced on behalf of the caveatees and which, under the 
rules of evidence, was and is the evidence of, and intro¬ 
duced by, the party making th motion for an instructed 
verdict. 

It will be contended that because the documentary evi¬ 
dence was introduced by the caveatees, after being iden¬ 
tified by an old lady while on the stand as a witness for 
the caveators, and without objection being interposed 
on behalf of the ceveators, said evidence, not responsive 
to her testimony in chief, for mere lack of objection must 
be treated as evidence on behalf of the caveators. We 
respectfully sumbit that this proposition is unsound and 
that the testimony was in fact and inherently the evidence 
of the caveatees; and that for the purposes of these 
assignments of error, it is wholly immaterial that the 
caveators did not seek by objection to have the Court 
require the caveatees to withhold the introduction of this 
documentary evidence until after the close of the testi¬ 
mony on behalf of the caveators. 

The time of introduction of testimony by the respective 
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parties is, in this jurisdiction, largely, if not wholly, with¬ 
in the discretion of the trial Court, and the failure of 
caveators to ask the Court to require the caveatees to 
introduce such evidence at a later stage in the proceed¬ 
ings, has nothing whatsoever to do with the determina¬ 
tion of the question as to whether or not the evidence 
was that of the caveatees. 

The Court might well consider the question as to 
whether or not the action on the part of the caveatees 
in introducing such testimony on their own behalf in 
advance of the conclusion of the testimony on behalf of 
the caveators, constituted a waiver on the part of the ap¬ 
pellees of their right to make a motion for an instructed 
verdict, and there is authority for such holding. 

But so far as the error committed by the Court in 
affirmatively considering evidence on behalf of the appel¬ 
lee and weighing that against the evidence on behalf of 
the appellants is concerned, it makes no difference 
whether the motion for an instructed verdict is considered 
as having been made at the conclusion of the testimony 
for appellants or at the close of the taking of the testi¬ 
mony in the entire case. In either event it was reversible 
error for the trial Court to have given any consideration 
whatsoever to this evidence adduced on behalf of appel¬ 
lees and particularly, in disposing of a motion for a di¬ 
rected verdict, to have cited and relied on it as against 
the testimony of testamentary incapacity adduced on be¬ 
half of the caveators. 

In the case of Kohner v. Capital Traction Co., 22 App. 
D. C. 185, this Court said, speaking through Mr. Justice 
Morris : 

“The question in this case is whether there was 
any sufficient evidence to go to the jury upon which 
a verdict for the plaintiff could properly be based. 
The question, it is almost needless to say, is not one 
of the preponderance of evidence, with which we 
have nothing to do, nor one of the weight to be given 
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to the testimony on behalf of the defendant, which 
likewise is not one for an appellate tribunal; but 
whether the plaintiff has made out a prima facie case 
for the jury, which, if uncontroverted, would justify 
and support a verdict in his favor. Whether a ver¬ 
dict is directed against a plaintiff at the conclusion 
of the testimony on his own behalf in chief, which 
may be done upon demurrer to such evidence, or 
upon motion equivalent to a demurrer, or whether it 
is directed at the end of the trial upon the whole evi¬ 
dence in the case, is ordinarily immaterial in law , 
since in both cases the direction must necessarily be 
based, not upon the strength of the defendant’s case, 
but upon the weakness of that for the plaintiff. To 
allow that the plaintiff has made out a prima facie 
case, and yet to hold that the defendant has overcome 
it by his testimony, and thereupon peremptorily to 
direct a verdict for the defendant, would be simply to 
usurp the function of the jury. * * * The general 
rule is applicable that, if the plaintiff has made out 
a prima facie case, he is entitled to have it submitted 
to the jury, whatever be thought of the case made by 
the defendant.’’ 

In the case of Hayward v. North Jersey Street R. Co., 
(N. J. 65, Atl. 737) 8 R. C. L. (N. S.) 1062,1065, the Court 
of Errors and Appeal of New Jersey held: 

“1. Motion for non-suit and for direction of ver¬ 
dict for the defendant is, in effect, a demurrer to so 
much of the whole testimony as is favorable to the 
plaintiff, admitting its verity in point of fact for the 
purpose of denying its sufficiency in point of law. 

2. Plaintiff’s cross-examination, tending to show 
lack of ordinary caution, was contradictory to testi¬ 
mony on direct and to testimony of other of plain¬ 
tiff’s witnesses. Held that, on motions to non-suit 
and to direct a verdict for the defendant, the trial 
judge could not ignore testimony of other witnesses 
for plaintiff in favor of plaintiffs testimony on cross- 
examination, nor pass upon conflicting claims to cred¬ 
ibility.” 

In this case the cross-examination in question was of 
the plaintiff herself and it did not affirmatively appear 
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that the defendant made her his witness in such cross-ex¬ 
amination so that it was improper in any particular; 
the Court, after quoting the testimony, said: 

“This testimony, the plaintiff in error contends, 
discloses a failure of the plaintiff below to exercise 
ordinary caution. Assuming, for the purpose of the 
discussion, that this evidence was susceptible of the 
construction placed upon it by the plaintiff in error 
(defendant below), and permitted no other legitimate 
inference, nevertheless, because such testimony thus 
construed was directly at variance with the testi¬ 
mony of the plaintiff below on her direct, and with 
the evidence of other witnesses called in her behalf, 
it could not avail the defendant upon its motion either 
for a non-suit or for a direction of the verdict. The 
trial judge could not ignore the testimony of other 
witnesses for the plaintiff in favor of that given by 
her on cross-examination, nor pass upon conflicting 
claims to credibility. The motion was in effect a 
demurrer to so much of the whole testimony as was 
favorable to the plaintiff , admitting its verity in 
point of fact for the purpose of denying its suf¬ 
ficiency in point of law." 

Kaufman v. Bush, 69 N. J. L. 645, 56 Atl. 291. 

In 26 R. C. L., “Trial,’’ Section 70, p. 1062, note 8, it is 
said: 

“Effect of Demurrer to Evidence. On demurrer 
to the evidence the Court can not weigh conflicting 
evidence, but must treat that as withdrawn which is 
most favorable to the demurrant , and all the facts 
which the evidence in the slightest degree tends to 
prove, and all reasonable inferences and conclusions 
which may logically and reasonably be drawn from 
the evidence as admitted.” 

In General Acc., etc., Corp. v. Hymes, 77 Okla. 20, 8 
A. L. R. 318, it was held: 

“On a demurrer to the evidence, if several infer¬ 
ences may be drawn from the evidence differing in 
degrees of probability, the Court must adopt those 
most favorable to the demurree, provided they are 
not forced, strained or manifestly repugnant to rea¬ 
son.’ ’ 
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In Mangum v. Norfolk, etc., R. Co., 125 Va. 244, 5 A. 
L. R. 346, it was said r 

“ Every inference must be drawn in favor of the 
person offering the evidence demurrer to which the 
jury might have drawn.” 

In 26 R. C. L. “Trial” Sect. 70, by 1063 Note 10, Supp. 

Vol. 6, p. 1518, it is said: 

“Demurrer as admitting truth of adversary’s 
evidence and the inferences deducible therefrom. 
A demurrer to evidence admits the truth of all ad¬ 
versary’s evidence and all inferences that can prop¬ 
erly be drawn therefrom by the jury, and waives all 
of the demurrant’s evidence which conflicts with 
that of the adversary or which has been impeached, 
and all inferences from his own evidence which do 
not necessarily result therefrom . Chesapeake, etc., 
R. C. vs. Hibbs, 142 Va. 96, 41 A. L. R. 1083.” 

In the case of McGregor v. Oregon R. & N. Co., 93 
Pac. 465 (Oregon Supreme Court), 14 L. R. A. (N. S.) 
668, it was held that a common carrier sued on its common 
law liability by a consignee for loss of goods cannot es¬ 
tablish affirmative defense of limitation of liability by 
contract on cross-examination of the plaintiff. The 
Court at p. 673 of the opinion said: 

“In order to avoid such liability and rely upon 
a limitation contract, it devolves upon the carrier to 
both allege and prove it. # * * This being an af¬ 
firmative defense and the burden of proof in this 
respect being upon the defendant, it follows that 
to have permitted him to go fully into this question 
on cross-examination would thereby have enabled 
him to have procured the advantage by prematurely 
making the witnes his own, and at the same time, 
under the pretense of cross-examination, of depriv¬ 
ing plaintiff of any cross-examination on the points 
thereby elicited .” 

See also— 

26 R. C. L. “Trials” Sec. 45, pp. 1040,1041. 
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IV. 

ASSIGNMENTS OF ERROR NOS. 4 AND 5 AS TO THE WILLS OF 
MR. WENCK AND MRS. MAPHIS AND THE TIME WHEN THE 
WRITING DATED JULY 10, 1925, BECAME LEGALLY CON¬ 
SUMMATE AND E F F EC T IVE , IF AT ALL. 

Mrs. Maphis testified that the testator made two wills 
before the writing of July 10, 1925. He told her about 
the first not long after he came to her house to live. 
That will was made under an agreement with her that 
she was to make a will leaving him everything, if he 
survived her, and he was to make a will leaving 
her everything if she survived him; and if he died before 
her, her property was to go to the Homeopathic Society 
of Montclair, New Jersey, and if she died before him, 
his property was to go to the same society. This was 
done under an absolute agreement between them (Rec., 
55). 

Later he told her that he had made another will leav¬ 
ing her an income of $100 a month for life and if that 
were not enough, she could, upon application to the trus¬ 
tee, obtain $900 more a year (Rec., 40, 54, 55). Her 
own will still stood under her agreement with him (Rec., 
40, 54, 55). She further testified that about one week 
pror to September 1, 1925, her brother told her that in¬ 
stead of his bequest to the Homeopathic Society at Mont¬ 
clair, he “was going to leave a bequest to the to the First 
Congregational Church. 7 7 (Rec., 43). On August 28, 
1925, he wrote her to bring along her last will “as it will 
have to be revised” (Rec., 58). She went with her will 
to see hi mat the hotel on the following Sunday. He 
then said to her “Now I am a-making of a will; I am go¬ 
ing TO LEAVE YOU $10,000. I WANT YON TO MAKE YOUR WILL” 
(Rec., 44). He got a pad and pencil and she sat down 
then and he commenced telling her what to put down on 
the paper. She objected to it when she found out what 
he was doing and said “I don’t like to do that”, and he 
said ‘ * If you don’t, I am not going to leave you one cent ; 
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and he got excited and to please him she let him go on 
(Rec. 44). He told her to take it down to the Washing¬ 
ton Loan Co. and have a copy made of it and bring it 
up the next day. She did not word it exactly as he had 
told her but put it down a little more to suit herself; 
and when he read it over the next morning he became 
very excited and did not like it (Rec., 44). 

Mrs. Maphis was then asked: “Are you able to recol¬ 
lect whether he said he had actually made his will or was 
anything mentioned as to a will ? 9 9 She answered: ‘ i He 
just said ‘I am going to leave you $10,000; and I want 
you to make your will now.” He then dictated the way 
he wanted her to make it, and when she objected, be¬ 
came very much excited and said: “If you do not make 
that will I won’t leave you one cent”; the next morning 
when she brought her will to him not exactly as he had 
dictated it the day before, he became excited again and 
said: “7/ you do not make that will the way I want 
you to make it 1 won’t give you one cent; 1 will have a 
man come up here from the Riggs Bank and fix it.” 
(Rec., 45). When she told the decedent she had signed 
the will which he had dictated he did not say any more 
(Rec., 45). She signed the will at his direction because 
she was afraid he would drop dead on the bed there, 
because she knew he had heart trouble and he got so ex¬ 
cited that she signed it, as she did not want to be the 
cause of his death and was afraid he would drop dead 
in bed. 

The provisions of the will which he thus required her 
to execute “pursuant to” the agreement set forth in that 
will, bears out fully Mrs. Maphis 9 testimony that the wills 
of both her brother and herself were made pursuant 
to the agreement between them set forth in Mrs. Maphis’ 
will and appearing in the Record at page 47. 

It thus appears that as late as a week prior to Septem¬ 
ber 1,1925, the testator told his sister that “he was going 
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to leave a bequest to the First Congregational Church”; 
it further appears that on the 28th of August, 1925, he 
requested her by letter to bring to him at the Annapolis 
hotel the will which she had formerly made, under agree¬ 
ment with him as to the execution of his own will, for the 
purpose of revision. It further appears that when she 
took her will to him on the following Sunday, he said: 
Now I am a-making of a will; I am going to leave you 
$10,000, and I want you to make your will”; and fur¬ 
ther he said: If you don’t, I am not going to leave you 
one cent”; and further he said: “1 am going to leave 
you $10,000 and I want you to make your will now”; and 
he said: “If you don’t make that will I won’t leave 
you one cent” It further appears in the statement of 
the agrement between them, as dictated by Mr. Wenck 
himself, in her will which he required her to execute pur¬ 
suant to the agreement, that “it is his intention to be¬ 
queath” the sum of $10,000 to her upon the conditions 
specified (Rec., 47), his “intention” so declared being as 
of the date of the paper itself, namely, September 1,1925. 

Section 1635 of the Code of the District of Columbia, 
entitled “Bequests for Religious Purposes” provides 
that: 

“No devise or bequest of lands, or goods, or chat¬ 
tels to any minister, public teacher, or preacher of 
the gospel, as such, or to any religious sect, order, 
or denomination, or to or for the support, use or 
benefit of or in trust for any minister, public teacher, 
or preacher of the gospel, as such, or any religious 
sect, order, or denomination, shall be valid unless 
the same shall be made at least one calendar month 
before the death of the testator.” 

Sections 116 and 117 of the Code of the District of 
Columbit provide: 

“SEC. 116. Probate Court. The special term of 
said Supreme Court, heretofore known as the Or¬ 
phans Court, shall be designated the probate court, 
and the justice holding said court shall have and 
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exercise all the powers and jurisdiction by law held 
and exercised by the Orphans’ Court of Washing¬ 
ton County, District of Columbia, prior to the 
twenty-first day of June, anno domini eighteen hun¬ 
dred and seventy. 

“SEC. 117. That in addition to the jurisdiction 
conferred in the preceding section, plenary juris¬ 
diction is hereby given to the said court holding the 
said special term to hear and determine all ques¬ 
tions relating to the execution and to the validity of 
any and all wills devising any real estate within the 
District of Columbia, and of any and all wills and 
testaments properly presented for prohate therein, 
and to admit the same to probate and record in said 
specitl term; and neither the execution nor the va¬ 
lidity of any such will or testament so admitted to 
probate and record shall be impeached or examined 
collaterally, but the same shall be in all respects 
and as to all persons res judicata, subject, never- 
the less, to the provisions hereinafter contained.” 

It is respectfully submitted that the language of these 
sections is unrestricted and unqualified. Their terms are 
are universal with respect to all devises and bequests to 
or for any religious sect, order or denomination, and 
also with respect to the jurisdiction of the Supreme 
Court, sitting r\s a Probate Court, to determine all 
questions relating to the execution and to the validity of 
any and all wills and testaments prese nted for probate 
therein and to admit the same to probate and record in 
said special term. Therefore, unless the comprehensive 
and unlimited language of those sections of the Code is 
to be much restricted in its scope and effect, and its nor¬ 
mal intendment much narrowed and qualified, there 
would seem to be no question that under the First Issue 
—Was the paper writing filed in this Court bearing the 
date of the 10th day of July, 1925, the last will and tes¬ 
tament of Samuel H. Wenck?—the question is directly 
involved whether the bequest of the property of the tes¬ 
tator to the religious sect or denomination to or for the 
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support, use and benefit of or in trust for the religious 
sect or denomination known as the First Congregation- 
alist Church of Washington, D. C., is lawful and valid 
when not made at least one calendar month before the 
death of the testator. 

If that be true, then, it is respectfully submitted, that, 
upon all the evidence above quoted, it became a question 
of fact whether or not the paper writing of July 10,1925, 
assuming it not to be wanting in validity in other re¬ 
spects, became a consummate, final and effective paper 
prior to the time when Mrs. Maphis executed her will of 
September 1, 1925, at the express and absolute require- 
men of Iier brother, Samuel H. Wenck, under the con¬ 
dition, avowed, exacted and enforced by him and, as the 
result thereof, finally agreed upon between himself and 
his sister, that unless she executd her will as he ordered 
her to do, the $10,000 which he “was going” to leave to 
her would not be left to her. 

It follows that the bequest of the Ten Thousand Dol¬ 
lars to Mrs. Maphis did not become effective until she 
complied with the testator’s demand that she execute 
her will as he required, and as she did not do that until 
the first of September, 1925, the conclusion is inevitable 
that the bequest to her in the paper dated July 10, 1925, 
did not become operative and effective, under her broth¬ 
er’s express declaration, and his requirement of and the 
carrying out of the agreement, until September 1, 
1925, when they made and she carried out her part of the 
agreement. There is no contradiction in the record of 
Wenck’s demands upon his sister, of his enforcement of 
them, of the agreement and its being carried out by the 
execution of Mrs. Maphis’ will on September 1, 1925. 

The testimony further shows that this was not the first 
time the testator and his sister had executed mutual 
wills by agreement upon their part (Rec., 40; 43-44 ; 54- 
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55). Both of the two previous wills he had made under 
agreement with his sister, and both of those wills were 
conditioned upon the execution by her of the will which 
she then stipulated and made. The same condition was 
true and applied with equal force to the paper which he 
signed on July 10, 1925, but, which, by his own declara¬ 
tions, he was holding in abeyance until effect should be 
given it by his sister’s compliance with his demands that 
she execute her will as he required, upon pain, if she did 
not, of losing the Ten Thousand Dollars which he 4 ‘was 
going” to give her only and solely upon the condition 
that she execute the will insisted upon by him, and which 
he declared repeatedly he would not give her if she did 
not execute such a will. 

Furthermore, by his express declarations, quoted 
above from the Record, not only the bequest to Mrs. 
Maphis of $10,000 in the paper writing signed July 10, 
1925, but the entire paper writing signed at that date, did 
not become consummate and effective as the final act 
upon his part until the agreement was concluded whereby 
the bequest of $10,000 to Mrs. Maphis became final and 
operative. He had written her to bring a copy of.her 
last will to him, “as it will have to he revised .” It had 
been made under the agreement between them as to 
both his and her wills. He then had a new agreement to 
propose as to both their wills, which called for a revision 
of her last will referred to in his letter of August 28, 
1925, and he had just told her that “instead of his bequest 
to the Homeopathics at Montclair, he was going to leave a 
bequest to the Congregationalist Church, and when she 
took her will to him for its revision under the new agree¬ 
ment he said: “Now I am a-making of a will. I am 
going to leave you $10,000; I want you to make your 
will.” She then, under the circumstances above recited 
from the testimony, made her will on September 1, 
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which declares itself to be “pursuant to an undersand¬ 
ing with my brother, etc.” 

Moreover, it would seem, and is respectfully sub¬ 
mitted, that there ought to be little doubt upon that sub¬ 
ject, because the paper writing dated July 10, 1925, so 
far as it became effective, in the only way it could be¬ 
come so, namely, as the result of his volition , is to be 
taken as an entirety. So far as the efficient act of voli¬ 
tion, whereby a will is brought into existence is con¬ 
cerned, a man cannot will one part of a paper to be his 
will and at the same time will another part of the 
paper, the whole of which he executes as an entirety at 
one time, not then to be his will. This is entirely dif¬ 
ferent from the question of the validity or invalidity of 
a specific devise or bequest in a will which has been 
signed by the testator as his complete, final and effective 
act of volition which brings the will into existence. The 
plan of the entire will to which volition is applied is nec¬ 
essarily in itself a unit. A will is a whole, and only as a 
whole, is and must be the object of the testator’s act and 
deed in calling it into existence by his voluntary execu¬ 
tion of it. The legacy of $10,000 disposed of on the face 
of the paper writing of July 10,1925, to Mrs. Maphis, was 
almost one-fifth of the testator’s estate. At the time he 
consummated that bequest by his agreement with his sis¬ 
ter, he said he was going to leave a bequest to the First 
Congregationalist Church and that he was then “a- 
making of his will." 

The jury might well have found from all of the evi¬ 
dence that the testator did not intend the whole paper 
writing of July 10, 1925, purporting to be his last will 
and testament to be effective from that date, because the 
jury might reasonably consider, as most persons would, 
that the testator was disposing of his estate by a single 
and comprehensive plan, every part of which was related 
to and affected by every other, and also because he ex- 
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pressly declared about a week before September 1, 1925 y 
that he was going to leave a bequest to the First Con- 
gregationalist Church and also declared on the Sunday 
previous to that date, September 1, 1925, that he was 
then a-making of a will; which was said by him in con¬ 
nection with his request and insistence that his sister 
make the will which he demanded in consideration of the 
bequest which he then said he “was going” to make to 
her. 

Accordingly, it being competent for the jury to infer 
from the evidence that the paper writing signed July 10, 
1925, did not, according to the testator’s express declara¬ 
tions, become his final, consummate and effective act until 
Mrs. Maphis executed her will on September 1, 1925, 
pursuant to her agreement with the testator, it was 
error upon the part of the learned Court below to refuse 
to submit to the jury that question, which arose, upon the 
evidence, under Sec. 1635 of the District of Columbia 
Code, as set forth in the 5th Assignment of Errors. 

y. 

11TH AND 12TH ASSIGNMENTS OF EBROR. 

The Court erred in refusing to permit the witness 
Swink to testify as to the impression he received from 
his conversation with the decedent about the bedstead. 
The witness had known Wenck intimately and well for a 
number of years. His visit to him was early in July, 
1925, just about the time the alleged will was executed. 
The visit was for the specific purpose of observing and 
ascertaining the condition of the decedent. And Mr. 
Swink was the person selected by the decedent’s anxious 
sister, Mrs. Maphis, as best suited to make that observa-' 
tion and report to her its result. Among the experiences 
which Swink had with the testator in his efforts specific¬ 
ally directed to the ascertainment of his condition was, 
as the witness himself testified, the conversation about 
the bed .What the testator said about the bed, his man¬ 
ner of saying it, and all that entered into that particular 


conversation, made, as the witness testified, a certain 
impression, as to the intelligence of the decedent, upon 
the witness. It appeared that one of the things that the 
testator said was that the bed was worth $800 and 
that antique dealers would pay that for it | The bed 
was appraised at five dollars. “He said it was 
quite valuable and he thought some of the dealers 
in antique furniture would give a nice price for it; dece¬ 
dent thought the bed ought to be worth eight hundred 
dollars; decedent gave witness a history of the bed and 
talked to witness concerning the same so as to create in 
the mind of witness an impression of the decedent’s in¬ 
telligence.” At that point the witness was asked, “From 
all that Mr. Wenck said about the bedstead, what im¬ 
pression did you receive from his conversation on that 
subject?”—the question relating obviously to the “im¬ 
pression of the decedent’s intelligence” which the wit¬ 
ness had just stated the decedent’s talk concerning the 
bed created in his mind (Rec., 65-66). The Court refused 
to permit the question to be answered and the caveators 
excepted (Rec., 66). 

Under these circumstances, it is respectfully submitted, 
the caveators were entitled to have this impression, from 
the conversation of the witness as to the testator’s state 
of intelligence, approximately at the very time of the 
execution of the paper writing in question, admitted in 
evidence. The Court’s exclusion of this important testi¬ 
mony was material and reversible error. 

Hagerty v. Olmstead, 39 App. D. C. 173, 174, 
175. 

Robinson v. Duvall, 27 App. D. C. 535. 

McAffee v. Higgins, 31 App. D. C. 355, 360. 

Lewis v. Am. Sec. & Tr. Co., 53 App. D. C. 361- 
362. 

Mut. Life Ins. Co. v. Lathrop, 111 U. S. 612, 
618-621; 28 L. Ed. 538-539. 
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Clary v. Clary, 2 Iredel Law 83. 

Davis v. Calvert, 5 G. & J. 269, 301. 

Crockett v. Davis, 81 Md. 151-153. 

Moore v. McDonald, 68 Md. 321, 341. 

Grill v. O’Dell, 113 Md. 633, 636-637, 643-644. 

Davis v. Denny, 94 Md. 390, 392. 

Harris v. Hipsley, 122 Md. 418, 430, 432. 

Lyon v. Townsend, 124 Md. 163, 174-176. 

Brown v. Fidelity Tr. Co., 126 Md. 180. 

Hutchins v. Hutchins, 135 Md. 401, 403-405. 

Daugherty v. Robinson, 143 Md. 266, 267-268, 
270-271. 

Griffith v. Benzinger, 144 Md. 585-586. 

Longnecker v. Sowers, 148 Md. 584, 588. 

Lawson v. Ward, Ct. of Appeals of Md., April 
8, 1927, 137 Atlantic Rep. (Adv. Sheets), 
p. 479, Daily Record, May 5, 1927. 

The Court also refused to permit the witness Swink, 
who had fully qualified himself to testify upon the sub¬ 
ject, to answer the question, “From all you observed of 
him, his conversation, his physical condition and his con¬ 
duct, his request to you to bring girls to the hotel room, 
his explanation of why he left his sister’s home and went 
to the hotel, the state of his attire, the condition of his 
clothing and his underclothing, and from all that you 
observed about him and from all that you experienced 
with him at that visit, what would you say was his mental 
condition at that time?” (Rec., 66-67). The caveators’ 
exceptions to this ruling is the subject of the first assign¬ 
ment (Rec., 66). 

It is respectfully submitted that upon the authorities 
above cited this question was a highly pertinent and 
proper one, based upon an exceedingly ample foundation, 
and the witness should have been permitted to answer it. 

It is further respectfully submitted that the fact that 
the Court immediately afterwards did permit the witness 
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to be asked, upon the bases of fact predicated in the ques¬ 
tion above referred to, whether or not the testator was 
then of sound and disposing mind (Rec., 66-67), does not 
cure the error committed in excluding the broader ques¬ 
tion as to what the witness would say was the mental 
condition of the testator at the time, because that 
question, which was not permitted, called for a state¬ 
ment from the witness generally of all and everything 
about the mental condition of the testator, which he ob¬ 
served, and which the caveators were entitled to have the 
jury know. The witness was fully qualified and com¬ 
petent to describe the results of his observation of dece¬ 
dent with respect to his mental condition, based on all 
the matters referred to in his testimony and in the ques¬ 
tion. In answer to the question he could, conceivably, 
quite readily have given a very valuable and full de¬ 
scription of many facts and elements entering into 
the 44 mental condition” of the testator at the time, all of 
which it was important and proper for the jury to be 
apprised of. It is respectfully submitted that the exclu¬ 
sion of this question was harmful error. 

VI. 

13TH AND 20TH ASSIGNMENTS OF ERROR. 

The errors charged in these Assignments and the ex¬ 
ceptions under which they arose (Rec., 67; 118) were the 
rulings of the Court with respect to the two witnesses, 
Edward B. Swink and Robert Gross, that, although no 
question whatever was raised or suggested as to their 
competency to testify that the testator was not of sound 
and disposing mind at the time of the execution of the 
writing here in question, it was not proper to propound to 
either of them the question whether or not, at the time of 
the execution of said paper in July, 1925, the testator was 
“capable of executing a valid deed or contract ” The 
Court said that whilst it had often permitted that ques¬ 
tion to be asked, it had never done so over objection 
(Rec., 67). 
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It is respectfully submitted that this is entirely at vari¬ 
ance with the practice, and the decisions which have 
established it, where the statutory test of testamentary 
capacity is precisely the same as in the District of Colum¬ 
bia, that test being that the testator must, at the time 
of the execution of the alleged will, “be of sound and dis¬ 
posing mind and capable of executing a valid deed or 
contract.” The statute of the District of Columbia is 
simply a transcript of the old Maryland Act of 1798, 
Chapter 101, in force in the territory, now part of the 
District of Columbia , which was ceded by the State of 
Maryland. The statute has ever since been in force in 
identically the same terms in both Maryland and the 
District. 

Under a long line of decisions in Maryland, the ques¬ 
tion here excluded, namely, whether or not, in the opinion 
of the qualified witness, the testator, at the time of the 
execution of the alleged will, was “capable of executing 
a valid deed or contract,” has been repeatedly deter¬ 
mined to be the proper question, and the form of it has 
been determined to be the form required under the Mary¬ 
land statute. 

The Court should have permitted the witness, Swink, 
to testify whether or not the testator at the time of his 
visit to him in July, which covered the date of the al¬ 
leged will, and also the witness Gross, who saw him al¬ 
most daily during the summer of 1925, to testify whether 
or not the testator was or was not in their opinion 
capable of making a valid deed or contract. 

Eobinson v. Duvall, 27 Ap. D. C. 535; 538; 549. 

McAfee v. Higgins, 31 App. D. C. 355; 360. 

Turner v. Ab. Security and Tr. Co., 29 App. 

D. C. 460; 469. 

Daugherty v. Eobinson, 143 Md. 266. 

Hamilton v. Hamilton, 131 Md. 508, 509. 

Harris v. Hipsley, 122 Md. 432; 434-435. 
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Crockett v. Davis, 81 Md. 151. 

Hiss v. Weik, 78 Md. 439. 

Grill v. O’Dell, 113 Md. 625. 

Lyon v. Townsend, 124 Md. 163,175. 

Mitchell v. Slye, 143 Md. 418, 423-425. 

Smith v. Shupner, 125 Md. 409, 416. 

Brown v. Trust Company, 126 Md. 175; 181. 

Wood v. Hankey, 133 Md. 389; 390-391. 

Hutchins v. Hutchins, 135 Md. 401; 405. 

Davis v. Denny, 94 Md. 395. 

Jones v. Collins, 94 Md. 410. 

Moore v. McDonald, 68 Md. 338. 

Griffith v. Diffenderfer, 50 Md. 466. 

Davis v. Calvert, 5 Gill & Johnson, 269. 

In Hamilton v. Hamilton, 131 Md. 508, 509, Chief Judge 
Boyd, speaking for the unanimous Court, said that the 
question, “ State whether or not in your opinion William 
Hamilton was capable of executing a valid deed or con¬ 
tract on the 7th day of April, 1915,” which was pro¬ 
pounded to a non-expert witness, was not objectionable 
and that the “question so propounded was in the usual 
form and was admissible.” To the same effect is Harris 
v. Hipsley, 122 Md. 418, at pages 434-435. 

In Crockett v. Davis, 81 Md., p. 150, the form of the 
question to which the answer tending to prove testamen¬ 
tary incapacity was sustained, was whether the testator 
was of sound and disposing mind, capable of executing a 
valid deed or contract. 

In Davis v. Denny, 94 Md. 395, the Court, referring to 
the three classes of witnesses who testified as to the testa¬ 
mentary capacity of the testatrix, said of the first class, 
consisting of non-expert witnesses, friends and acquaint¬ 
ances of the testatrix, that— 

“The larger part of these persons thought her 
capable of executing a valid deed or contract, but 
some of them testified that they had noticed a de¬ 
cided failure of her powers after the death of her 
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brother and thought her incapable of making a valid 
deed or contract.’’ 

And again, in Jones v. Collins, 94 Md., at pages 409, 
410 and 411, the Court distinctly indicates that the proper 
form of question to a witness, whether expert or non¬ 
expert, as to testamentary capacity or incapacity, is 
whether or not the testator “was competent to execute 
a valid deed or contract.’’ 

In the case of Robinson v. Duval, 27 App. D. C. 535, at 
p. 538, appears this statement: 

“Some (witnesses) said he was a very feeble¬ 
minded old man, and numbers were of the opinion 
that during the last year of his life he was incapable 
of making a valid deed or contract, and was very sus¬ 
ceptible to influence if unduly exerted.” 

At page 549 of the Court’s opinion, it is said: 

“Snowden Robinson was a witness , and testified 
that in his opinion his brother had capacity to make 
a will or deed.” 

In the case of Macafee v. Higgins, (which Mr. Wig- 
more in a note to Section 1958, p. 176 of Volume 4, last 
edition, of his work on Evidence, calls “a most enlight¬ 
ened ruling worthy of notice by all other Courts”), 31 
App. D. C. 355, at page 360, the Court said: 

“The witness, William J. Brooks, testified by de¬ 
position that he was formerly appointed clerk of the 
Pension Bureau and assistant chief clerk in that 
office from 1893 to 1903 and had known the testator 
for 20 years; that, after 1897, he saw the testator 
almost daily, and from that time observed his phys¬ 
ical weakness; that, from frequent conversations 
with the testator, witness noticed his memory was 
failing, and that he could not center his mind upon 
any subject of conversation; and that ‘his mental 
and physical condition in July, 1900, from observa¬ 
tion and conversation, had gotten decidedly worse.’ 
Whereupon witness was asked from what he ob¬ 
served of the testator would he say that in July, 
1900, he was capable and was of sufficient mental 
capacity to understand and execute a valid deed or 
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contract. To this objection was interposed, which 
being overruled, an exception was noted. It is here 
contended by appellants that the Court erred in per¬ 
mitting the witness to testify as to his opinion of 
testator’s capacity to execute a deed or contract. 
Inasmuch as the testimony of the witness fully dis¬ 
closed his means of knowledge as to the mental con¬ 
dition of the testator and his reasons for reaching 
the conclusion stated, we do not think it was re¬ 
versible error for the Court to permit an answer to 
this question. The witness was not a lawyer, and 
it is not probable that the jury attached greater 
weight to his answer thaq it would had he stated that 
in his opinion the testator was of unsound mind at 
the time of the execution of the will.” 

In the case of Turner v. American Security & Trust 

Co., 29 App. D. C. 460-469, the question propounded to 
the witness was: “Did you form any opinion as to 
whether or not he was mentally capable of transacting 
business?” The trial Court declined to allow the opin¬ 
ion to be stated, but this Court held that the opinion of 
the witness was admissible and that it would have been, 
error to have excluded it had the opinion, in fact, been 
offered. 

The decision in the case of Turner v. American Se¬ 
curity & Trust Co. was approved by the United States 
Supreme Court in 213 U. S. 260, 53 L. ed. 789. 

And to the same effect, it is submitted, is the language 
of Mr. Justice Morris in Taylor v. U. S., 7 App. D. C. 34. 

And see also Mutual Life Ins. Co. v. Lathrop, 111 U. 
S. 612. 

VII. 

14TH ASSIGNMENT OF ERROR. 

The witness Swink was asked the question, “You say 
you think at the time Mr. Wenck was not of sound and 
disposing mind; will you give the jury the reasons which 
led you to that conclusion; tell the facts as you observed 
them which led you to that conclusion that he was not 
of sound and disposing mind.” Objection to this ques¬ 
tion was sustained upon the ground that it was “merely 
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a repetition.” This objection was overruled and cavea¬ 
tors excepted (Rec., 67). It is submitted that the wit¬ 
ness should have been permitted to have stated all the 
facts in answer to a question directly and specifically 
calling for them as forming the basis of his opinion. 

Conn. Mut. Ins. Co. v. Lathrop, 111 U. S. 612, 
and other authorities last above cited. 

VIII. 

15TH AND 16TH ASSIGNMENTS OF ERROR. 

The witness Jackson having testified, in describing the 
decedent’s appearance at the Hotel Annapolis during the 
summer of 1925, that he looked like Lon Chaney and that 
the employes at the hotel used to call him that, was asked 
why they called him‘‘Lon Chaney.” The Court then asked 
the witness who was Lon Chaney and was told he was a 
moving picture actor. The witness was then asked in 
what picture he was, what part he took, that made wit¬ 
ness call him Lon Chaney. The Court, upon its own in¬ 
itiative, struck out the testimony of the witness that the 
decedent at that time looked like Lon Chaney and ex¬ 
cluded the questions above quoted (Rec., 70-71). Mr. 
Lamar then, for the caveators, noted an exception and 
said: “We wish to prove by this witness, and make an 
offer on the Record, that the decedent was in his manner 
similar to the hunch-back character as presented by Lon 
Chaney, being the “Hunchback of Notre Dame,” and that 
the testimony will illustrate to the jury, as nothing else 
could do, the appearance of this gentleman at the time 
this will was made, tending to indicate his mental and 
physical condition, his gait, his movements, his deport¬ 
ment, the look in his eyes and his general physical and 
mental debility.” Then followed the colloquy between 
Mr. Lamar and the Court at pages 71 and 72 of the 
Record. 

The Court refused to permit the questions and ex¬ 
cluded the offer of testimony. It is respectfully sub¬ 
mitted that this method of describing the testator, just 
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at the time the will was executed, was a perfectly admis¬ 
sible one and should have been permitted by the Court. 
The testimony would have represented the deceased 
in a definite, ascertained manner. It was essentially a 
moving picture of him, and was just as admissible as a 
photograph of him at the time would have been. The 
description of him by reference to and illustration of 
Lon Chaney, a hunch-back, whose movements, posture 
and appearance furnished a picture and representation 
of the decedent at the important time in question, 
was not different from a moving picture of the 
deceased, could one have been obtained of him at 
the time. The witness testified that the picture 
of Lon Chaney as the “Hunchback of Notre Dame” de¬ 
scribed the deceased. It was, therefore, it is respectfully 
submitted, perfectly competent for the witness to show to 
the jury just what the picture of Lon Chaney as the 
“Hunchback of Notre Dame” illustrated. In fine, the 
proposed testimony proffered a very graphic representa¬ 
tion of the decedent, at the time he made the alleged will, 
in stature, form, posture, movement, gait and general ap¬ 
pearance, all of which it was unquestionably proper and 
material for the jury to know. It is respectfully sub¬ 
mitted that this error of the Court was reversible inas¬ 
much as it withhheld from the jury pertinent and impor¬ 
tant testimony which the caveators were entitled to 
have submitted to them. 


IX. 

17TH ASSIGNMENT OF ERROR. 

This Assignment complains of the action of the learned 
Court below in striking out the testimony of the 
witness, Mrs, Humphries, that the conduct of the 
testator, late in the year 1923, was “flippy,” and the 
refusal of the Court to permit the witness to explain her 
meaning in using the word “ flippy ” as applied to the 
conduct of the decedent , and holding that the use of such 
a word was violative of the provision that the Federal 
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Courts must be conducted in the English language (Rec. r 
101 - 102 ). 

If this particular ruling of the lower Court were cor¬ 
rect and sustained as the law, an infinite number of un¬ 
educated persons, or those coming from the remote dis¬ 
tricts of the country, or in the poorer and lower walks of 
life, would be prohibited from testifying in the Federal 
Courts because their language at times is provincial or 
consists of dialect or slang or because they employ 
terms and expressions unfamiliar to educated ears or 
accustomed usage. 

It is respectfully submitted that this was patent error. 
A witness may use any term a witness dutifully sees fit to 
use, under the obligations of an oath, to describe a certain 
person, act or transaction in question in a judicial cause. 
If the expression used is not intelligible, whether it be in 
dialect, slang, or even a foreign tongue, the witness 
should be permitted to explain the expression. Whilst 
the expression itself might not be in the idiomatic Eng¬ 
lish, which the learned Court below seems to have de¬ 
manded, the explanation of the expression in intelligible 
and accustomed English is necessarily and invariably 
permissible . Suppose, for example, a witness should say 
that a woman at a certain time was “enceinte;” must the 
Court strike out her testimony because the expression is 
not in English? Or is not the witness, or are not the 
parties to the cause in whose behalf she is produced, en¬ 
titled to have the witness explain the expression in Eng - 
lishf Suppose, in a case of assault and battery, in a de¬ 
scription of the encounter, a witness should testify that 
one of the combatants appeared “ groggy .’’ This, to be 
sure, is not the purest and chastest diction, and if the 
Court or jurymen did not quite understand its meaning, 
it is beyond question that the witness would be entitled to 
explain it. Similar and pertinent illustrations could be 
multiplied without limit. 
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The action of the Court below was, it is respectfully 
submitted, a rigorous and unwarranted exclusion of an 
important item of testimony relating to the testator’s 
conduct and condition when he was in the 77th year of 
his age and directly bearing upon his subsequent condi¬ 
tion up to the time of the execution of the alleged 
will. It is respectfully submitted that the ruling here 
complained of was clear and undoubted error, resulting 
in prejudice to the caveators. 

X. 

18TH AND 19TH ASSIGNMENTS OF ERROR. 

These Assignments relate to the action of the Court in 
refusing to permit Mrs. Wilkinson, the testator’s eldest 
niece, to testify to her exclusion from the home of her 
aunt after certain incidents occurring there and whilst 
the decedent continued to live there (Rec., 111-112). She 
had testified to her uncle’s affectionate reception of her 
on three former occasions. The witness was asked, 
“ After the occurrence which you have just described 
wherein your uncle said that if you did not leave 
the house he would do something desperate, upon 
which you left the house, did you ever visit your 
Aunt Mary’s home again while your uncle was there?” 
To which the witness replied, “No, sir.” She was then 
asked, “Why did you not?” Which question, upon 
objection, was excluded. She then was asked whether 
she ever corresponded with her aunt after that occur¬ 
rence and where she then addressed her letters to her 
aunt, all of which the Court excluded and the caveators 
excepted (Rec., 111-112). 

The offer of the facts referred to in these excluded 
questions was for the purpose of showing that the de¬ 
ceased, whilst living with his sister, Mrs. Maphis, without 
any cause whatever, refused to permit his niece, whom 
he had formerly treated with such affection and friend¬ 
liness upon her first three visits to him, to visit their 
house or even her aunt at her home, and that the deceased 
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so rigorously insisted upon his unaccountable course of 
conduct that the niece in question was not permitted 
either to visit or even so much as address her letters to 
her aunt at their home wherein the decedent then re¬ 
sided. This strange and abnormal conduct, it is 
respectfully submitted, was competent evidence for the 
jury. In cases of this character, it is well settled, as at¬ 
tested by judicial decisions too numerous for citation, 
that the inquiry as to the testamentary capacity of the 
deceased opens a wide realm of investigation and permits 
the introduction of an extensive and varied range of testi¬ 
mony. The testimony, the exclusion of which is here 
complained of, was directly pertinent to show the con¬ 
duct of the testator in 1923 and 1924 and up to the time 
he left his sister’s house on May 5, 1925, as exhibiting 
the state of his mind and feelings. 

Olmstead v. Webb, 5 App. D. C. 38, 49. 

Hagerty v. Olmstead, 39 App. D. C. 172-174. 

McAfee v. Higgins, 31 App. D. C. 355, 360. 

Alexander on Wills, p. 487. 

Moore v. McDonald, 68 Md. 338-339. 

Brashears v. Orme, 93 Md. 442, 450. 

Michael v. Smith, 124 Md. 116, 129. 

40 Cyc., “Wills,” p. 1023. 

28 R. C. L., “Wills,” Sec. 49, p. 98. 
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Therefore, it is respectfully submitted that the judg¬ 
ment of the Court below should be reversed and a new 
trial awarded. 

ISAAC LOBE STRAUS, 
GEORGE H. LAMAR, 

JOHN A. THOMPSON, 
Attorneys for the Appellants 
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October Term, 1927. 


Millard F. Wenck, et al., 

Appellants, 
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The Biggs National Bank of 
Washington, D. C., 

Appellee. 


No. 4622. 


BRIEF ON BEHALF OF APPELLEE 


PRELIMINARY STATEMENT 

This is an appeal from a decree in the Supreme 
Court of the District of Columbia admitting to pro¬ 
bate and record a paper dated July 10, 1925, as and 
for the last Will and Testament of Samuel H. Wenck, 
deceased, and reaffirming letters testatmentary 
granted unto The Riggs National Bank on the 13th 
day of January, 1926, said letters having been granted 
prior to the filing of the caveat in this case. ^ 
Testator was survived by a sister and the childlof 
the deceased brother from whom he had been estranged 
fe* years. The sister maintained the validity of the 
will. The nephews and nieces contested it. Upon trial 
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of issue raising questions of (1) due execution, (2) tes¬ 
tamentary capacity, (3) undue influence, and (4) fraud 
and duress, the court below directed the jury to return 
a verdict sustaining the will. From decree upon that 
verdict this appeal is prosecuted. 

The testator, a widower, came to Washington in 
April, 1922, after having spent most of his life in 
Montclair, New Jersey. He took up his residence 
with his sister at 214 Fourth Street, Southeast, and 
remained there until about the first of May, 1925, when 
he moved to the Annapolis Hotel, located at the corner 
of Twelfth and H Streets, Northwest, in said city of 
Washington. 

On July 10, 1925, the testator executed a Will by 
which, after directions concerning his funeral, he be¬ 
queathed $10,000 to his sister, Mrs. Maphis; $5,000 to 
Miss Helen Kiendl, of West Orange, New Jersey, and 
the residue to the First Congregational Society of 
Washington, D. C., for such purpose or purposes as 
its governing body of said society should determine. 
The Riggs National Bank was named executor. 

The appellants in their brief have made no effort 
to place before the Court a statement of what was 
disclosed by the evidence. It becomes necessary there¬ 
fore to summarize the testimony for the court. 

STATEMENT OF FACTS 

The caveatees, having been aligned as plaintiffs, 
offered proof of the execution of the will of Samuel H. 
Wenck, dated July 10, 1925, by the testimony of the 
three attesting witnesses. The will itself was then 
offered and received in evidence. 

The facts before the Court, as they were elicited 
from the witnesses introduced on behalf of the caveat- 
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ors, and upon which the Court based its decision to 
direct a verdict, are as follows: 

The decedent’s sister, Mrs. Mary C. M&phis, a 
widow, and the only living immediate relative of the 
decedent, testified that her brother moved from Mont¬ 
clair, New Jersey, to her home in Washington in April, 
1922, and lived there for a period of approximately 
three years, or until May, 1925, when he moved to the 
Annapolis Hotel. (R. 38.) This witness testified that 
one day in October, 1921, her brother unexpectedly 
called upon her (R. 36); that that was the first time he 
had visited her since 1890 (R. 34). 

The witness then testified that decedent’s wife was a 
woman who did not like to mix much and wanted her 
husband to drop all of his people (R. 34), and during 
her life he visited his relatives only twice, the last time 
being in 1890. The decedent’s wife died in 1913. Mr. 
Wenck, during his married life, had requested witness 
not to write to him at his home in Montclair (R. 35) 
and in 1907 decedent, in reply to a letter written by her 
advising him of the death of her husband, expressed 
his sympathy and at the same time and in the same 
letter said: “If you desire to please me you will not 
write any more letters to Montclair (his home). I gave 
you this intimation once before. Whenever I am lo¬ 
cated in some place long enough to advise you and get 
your reply, I will write you.” (R. 35, 36.) Witness 
then testified that after the letter above referred to, 
the next time she wrote to him was in 1914 and at that 
time she wrote to advise him that she had moved to 
Washington and to give him her address, so that if he 
desired to write to her he would know where to address 
her. Seven years later she received a brief letter, 
which read as follows: 
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“Are you still at 305 C Street, S. E., Washing¬ 
ton! If not, please give me your present address 
and oblige, 

Your brother, 

S. H. WENCK.” (R. 50.) 

The foregoing is the background of the relationship 
between the decedent and his sister from the time he 
left his home, married, and settled in New Jersey to 
the time he, in 1921 and 1922, began negotiations with 
his sister for his removal to her home in Washington. 

This witness also testified that the last time she had 
ever seen her brother Samuel, the decedent, and her 
brother Millard, the father of the caveators in this 
case, together, was on the occasion of their mother’s 
funeral in 1879; that her brother Millard died on 
March 6, 1922, and that her brother Samuel was not at 
her brother’s home the last day that she was there, that 
is, the day that her brother Millard died. This witness 
testified that no mention was made to her about any 
estrangement between her brothers Millard and Sam¬ 
uel, but witness had overheard her brother Samuel say 
to one of the caveators, Gertrude Humphreys, that if 
Millard Wenck had written him and apologized for 
some letter to which he had objected “they would have 
made up, but he never had written and they never made 
up.” (R. 50.) 

On March 10, 1922, the decedent wrote Mrs. Maphis 
the following letter in reply to one that she had written 
him advising him of the death of their brother Millard, 
the witness saying that the telegram referred to in the 
letter was one that she had received advising her of the 
death (R. 52): 
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“Dear Sister Mary: 

Your letter of the 8th instant with telegram and 
two pictures came to hand yesterday. I am glad 
you went to see Millard while he was still living, 
as you will feel better satisfied, no doubt. He is 
at rest, but is better off than living and suffering 
from his various ailments. I return the telegram 
and pictures herewith. Which is Millard, Jr.— 
the youngest or the oldest—and what is the name 
of the other one! 

The weather here 7th and 8th was similar to 
what you had. Yesterday was bright & sunny, 
but today it is dark with a little sprinkling rain— 
rotten weather for out of doors, so I have stayed 
in. 

If I should want to leave here about the 24th to 
the 27th of April, so as to have my rooms here va¬ 
cant for May 1st, would it be possible to have the 
rooms, you assign to me, vacated and papered, 
without causing any inconvenience to any one? 

I will visit you the latter part of this month, 
(March), and will then decide definitely. 

I am well & hope you are the same. 

Your affectionate brother, 

SAMUEL H. 

P. S.—Are all the rooms, in both houses, fully 
occupied ?” 

The caveators themselves in their own testimony 
also aided in giving a picture of the relationship be¬ 
tween Samuel Wenck and his brother Millard Wenck, 
their father. Estella Wilkinson, who is forty-eight 
years old and the oldest of the caveators (R. 77) testi¬ 
fied that she remembered one visit of the decedent to 
the home of her parents, and also that he gave her a 
doll when she was eight years old. But she did not 
see him again until he came to Washington to live with 
her aunt, Mrs. Maphis (R. 109). The caveators Ger- 
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trade Humphreys and Gleamrode Golden Wenck never 
saw their uncle, the decedent, until he came to Wash¬ 
ington to live with their aunt (R. 77 and 114), and the 
record does not show that the other nephew, Millard 
Wenck, Jr., ever saw his uncle. The witness Elizabeth 
Wenck, widow of Millard Wenck and mother of cave¬ 
ators Millard Wenck, Jr., Gertrude Humphreys and 
Gleamrode Wenck and stepmother of caveator Estella 
Wilkinson, testified she had seen decedent on two oc¬ 
casions, once when he made a flying visit to her home 
in Baltimore and again two or three years later. She 
never saw decedent after those visits. (R. 113.) She 
had married Millard Wenck some thirty-nine or forty 
years before the time of the trial below. (R. 76.) 

Mrs. Maphis testified that shortly after the letter she 
received in 1921 asking her if she were still living on 
C Street, that she and her brother exchanged several 
letters in which he inquired about her financial condi¬ 
tion and whether or not the house in which she lived 
was paid for. She advised him that it was paid for, 
but that she was looking around for a better property 
and he then told her to look for such a property and 
that he would give her $4,500 or $5,000 to reimburse 
her for what she had done for their parents. On the 
occasion of the first visit hereinabove referred to, she 
having previously seen a house which she liked and 
wanted him to see before she bought it, they went over 
to the house and looked through it. That was the 
Fourth Street house in which she now resides. (R. 36.) 
At that time he gave her a check for $4,500. Witness 
also advised him at that time that he could occupy the 
second floor if that would suit him and to come on at 
any time. Her brother did not commit himself at that 
time, but later wrote to her definitely that he would 
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come. He moved from Montclair, New Jersey, and 
took an apartment on the second floor of the house 
located at 214 Fourth Street, S. E., on April 24, 1922, 
and remained an occupant of that house until he moved 
to the Annapolis Hotel on May 5,1925. 

When the decedent first came to live with the witness, 
she testified that he was very peculiar, “ worse than an 
old maid,” and she explained this by saying that he 
kept everything in neat order and would get after her 
if he saw a little speck of dust. That he was particular 
about his personal attire and would not come to the 
table without his coat, necktie and collar on; that he 
dressed with great precision and would always have 
his stiff cuffs on. That he insisted on having his 
breakfast served in courses and if anything was 
brought on before the previous course was finished, he 
would not like it. (R. p. 38.) That he did not look well 
when he first came to her home, he had kept 
‘‘bachelors hall” in Montclair and he looked rather 
pale and bad, but soon after he came to Washington 
he looked much better and took on a rosy complexion. 
(R. 39.) She testified that he was of an irritable dis¬ 
position, but when he left her home he sought to excuse 
this in himself by saying that it was because he was 
feeling bad. At first he did not want her to have any 
visitors at all, but finally he liked some people and did 
not object to their coming to the house, but there were 
others that he did not like. Witness then testified that 
there were a number of the neighbors to whom he ob¬ 
jected, and that he did not want her to keep anyone 
over night. (R. 39.) When asked whether or not de¬ 
cedent was not rude and irritable on certain occasions, 
the witness stated that that was simply a way he used 
to have of talking, that when he would hear the bell 
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ring and the witness would go to the door, he did not 
seem to like it. He seemed to want her just to stop short 
and get rid of people and did not like it if she would 
take any time and talk a little. He would say that the 
witness was talking too much, but that was his way of 
doing and happened only now and then and not often. 
(R. 40.) After Mr. Wenck had gone to the An¬ 
napolis Hotel this witness who saw him more 
than anyone else during his stay there, said that 
he moved into two rooms and that he had taken 
his own furniture and he had so much furniture 
that you would almost stumble over it trying to 
get around, but that he had to leave the things the way 
they were and could not place them any other way. 
Mrs. Maphis also testified that the day he moved from 
her home to the Annapolis Hotel he hurt his back roll¬ 
ing up rugs and that after he went to the hotel he 
seemed to go back fast; that he was a very sick man 
and in a very weak condition; that about the first week 
of June she began to notice evidence of swelling, first 
his face and later his feet were badly swollen, and the 
swelling then extended to his limbs. He seemed to be 
very weak, so much so that he could hardly walk (R. 
40). When he would visit her at her home she would 
have to accompany him back and in going back to the 
car line he would walk slowly and would breathe 
hard as though he were short of breath. But 
the only change she noticed in his conversation 
and in the workings of his mind was that “ while 
he seemed to be alright in his mind,” it would take 
him a little more time to say something. The witness 
explained by saying that “when a person is sick and 
they cannot get around very well, it takes them a little 
longer to talk,” but that her brother “kept up his con- 
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versation as he had formerly done and she could see 
no difference in it”; “that he talked as sensibly as he 
had done at any other time.” Witness said that he 
was “weak physically as any sick person would be, but 
that decedent was all right so far as his mind was con¬ 
cerned.” Even on the last Sunday of his life, and on 
this occasion she was with him all Sunday afternoon, 
she having taken a chicken dinner to him that day, he 
was sitting there conversing with her and she “did not 
see a thing wrong with his mind . 9 9 On this occasion he 
asked her in case of his death whether or not she would 
like to attend his funeral and when she indicated that 
she would, he then said he would write certain names 
of certain people that he wanted her to meet after she 
went out there. (R. 11.) The funeral was to be in 
Montclair. (R. 32.) 

The witness testified that she did not go to the hotel 
for about three weeks after he had gone up there, as 
he had asked her not to come until he let her know, 
and one day at the end of that time he came down 
and told her that it was all right for her to come to 
see him now. She testified that she did not go every 
day because he would not have liked it. 

The decedent gave as his reasons for going to 
the Annapolis Hotel the fact that he was rup¬ 
tured and could not walk up and down stairs very 
easily and that at the hotel he could just go in at the 
street level, go up and down in the elevator, and could 
get everything he wanted there. That he could have 
his newspaper, get shaved, get anything he wished 
right there, and could send his mail out without going 
outdoors or without going up and down stairs. He 
had complained to the witness about going up and 
down stairs in her home. (R. 42.) The witness, Mrs. 
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Maphis, testified that her brother liked to walk 
through the parks, and would frequently remark what 
a splendid thing it was to have parks and trees in a 
city such as this. He told her that Washington had 
many interesting things in connection with the Gov¬ 
ernment and it would really take a long while for 
one to see them all thoroughly. (R. 52.) That in 
1925, when he moved to the Annapolis Hotel, he told 
her of his intention some weeks before he moved, and 
he also told her that even though he was vacating 
the three rooms in her home, he would pay for them 
until she could get someone else to occupy them, and 
that he did that. (R. 52.) Every month while he 
was at the Annapolis Hotel and the rooms were un¬ 
rented, he gave her his check. He did not pay in ad¬ 
vance, but always paid by check at the end of the 
month. That he made out the checks for himself. 
(R. 52.) Witness then was shown several letters which 
were written by him and addressed to her while he 
was at the Annapolis Hotel, the last of which was 
written August 28, 1925, less than a month before he 
died. These letters are all very intelligent and in the 
decedent’s own handwriting. They are all set out 
fully in the record, pages 56 to 58. 

While the witness, Mrs. Maphis, was on the stand, 
she was shown a note book or memorandum book 
which she identified as being in the decedent’s hand¬ 
writing. She also identified two check books, also in 
the handwriting of the decedent, as well as all of the 
cancelled checks corresponding to the stubs in the 
two check books. All of the checks, the check books 
and the memorandum book were offered and received 
in evidence without objection. (R. 53.) 

The memorandum book recorded in the first part, 
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all of the receipts of the decedent beginning with the 
first day of January, 1924, (R. 53) up to and inclusive 
of September 14, 1925, (R. 53), ten days before he 
died. On September 14, he recorded a dividend check 
received on the General Motors stock (R. 53), which 
he owned (R. 13). Further on, in the same book, he 
kept account of all of his expenditures beginning with 
January 1, 1924, down to and including expenditures 
made on September 2, 1925, (R. 54). The checks 
began with No. 51 and went down to No. 103, inclusive, 
and were intact with the exception of check No. 93. 
From one of the check books was taken the monthly 
statement for the month of August, 1925, from The 
Riggs National Bank to Samuel H. Wenck, on which 
was written in the handwriting of the decedent, “ de¬ 
duct No. 93 outstanding $l,000. ,, (R. 60-61.) On this 
statement he drew a line under the balance shown 
on the statement and then in his own handwriting 
wrote, “ Balance per check book $935.63 August 31, 
1925,” (R. 61). 

On August 1, 1925, he started check book No. 2 and 
transferred in his own handwriting the balance from 
check book No. 1 to check book No. 2 as $785.63. Dur¬ 
ing August he drew a check to himself for sundries 
for $50 and made a deposit for $200, thereby arriving 
at the balance of $935.63 as of August 31, 1925 (R. 61), 
which balance appeared in his handwriting in the 
check book. (R. 61.) 

In the memorandum book mentioned above he be¬ 
gan on January 1, 1924, and entered a balance of 
$1,559.41. Then he noted how that balance was made 
up, as follows: “In bank $1,519.79, on hand $39.62.’’ 
The next entry was a deposit in the bank of $6.52 (R. 
61). The same scheme was followed down to the month 


12 


of September, 1925. On January 1, 1925, he again 
indicated his balance as of that date and showed how 
that was made up. 

Every entry of receipts, dividends, and interest in 
the memorandum book corresponded with a notation 
in the check book showing the deposit (R. 61). 

In the memorandum book during 1924, under the 
heading of “investments and expenditures/’ he re¬ 
corded the following purchases: 


“April 25. 

Oct. 1. 
Oct. 6. 

Oct. 11. 


10 shares of Sinclair Consolidated Oil 
stock. 

50 shares—Great Northern Railroad. 
30 shares Sinclair Consolidated Oil 
stock 

43 shares Bethlehem Steel.” (R. 62.) 


In 1925 his first expenditure as shown by the book 
was a purchase of five (5) shares of stock of the Mont¬ 
clair Trust Company. On February 17,1925, he bought 
ten (10) shares of General Motors Common. (R. 61.) 

On the first day of June, 1925, he entered two gifts 
in the book, one to the First Congregational Society 
General Fund for $100, and the other to the same or¬ 
ganization but for its Building Fund for $1,000. (R. 
61.) 

Mrs. Maphis said that the decedent told her of the 
$1,000 gift and showed her a letter from Dr. Pierce, 
pastor of the Congregational Church (R. p. 43), thank¬ 
ing him for his generous donation. She said that de¬ 
cedent thought his gift would be an inducement for 
others to give generously, saying that “if Dr. Pierce 
would tell the people about that now that it would be 
an inducement, for he said that if Dr. Pierce would 
say, ‘Well, you see here is a man just lately come 
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into the church and see what he has done’ he said he 
thought that would be an inducement for people to 
give generously.” 

This witness also testified that on about the first of 
September she received a letter from her brother which 
reads as follows: (R. 58) 


‘ ‘ August 28. 

“Dear sister Marv: 

If you come Sunday, please do so after 2:30 or 
3:00 P. M. and bring along that copy of the last 
will as it will have to be revised. 

Remind me to give you something I have for 
you. * 

Your brother, 

“Samuel H.” 

In response to said letter, Mrs. Maphis visited her 
brother on about the first of September. 

Mrs. Maphis testified that about a week prior to Sep¬ 
tember 1,1925, her brother told her that instead of his 
bequest to the Homeopathic Home in Montclair, New 
Jersey, he was going to leave a bequest to the First 
Congregational Church (R. 43). On the occasion of 
her visit to her brother about September 1, he told her 
that he was going to leave her $10,000 and wanted her 
to make her will now. He then gave her a pencil and 
paper and dictated to her the way that he wanted her 
to make it (R. 44). When she objected he became very 
excited saying that if she did not do so he would not 
leave her a cent. The witness stated that in order not 
to excite him she wrote it but fixed it a little to suit 
herself, that she did not have it exactly as he had dic¬ 
tated. He then told her to go to the Washington Loan 
& Trust Company and have the memorandum which he 
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had dictated incorporated into a will and told her to 
bring it back to him. She stated that she did so and 
he looked it over and saw that it was not exactly as he 
had dictated it. He became excited again and said that 
if she did not make the will the way he wanted her to 
make it that he would not leave her a cent, that he 
would have a man come there from The Riggs Bank 
and fix it (R. p. 45). He then requested her to get Mr. 
Baden of the Washington Loan & Trust Company to 
come there. When Mr. Baden came to the hotel he dic¬ 
tated what he wanted in the will to Mr. Baden and the 
witness then went back to the bank and signed it. The 
next morning decedent asked her whether or not she 
signed it and she informed him that she had done so 
(R. p. 46). 

Mrs. Maphis stated that it was not long before he 
told her to make her will that “he said he had made a 
will or was going to leave her $10,000. * ’ (R. 45.) He 
said this before he asked her to make her will; she 
stated that it could not have been more than a week 
before, however, because her will was dated Septem¬ 
ber 1. (R. 45.) 

The will which the testator dictated to Mr. Baden 
and which was executed on the first of September pro¬ 
vides for a bequest of $5,000 to him in the event that he 
survived her, but in the event that he died first said 
$5,000 to go to the First Congregational Society as a 
memorial to him. It also provides that in the event 
that he should predecease her, $10,000 or so much 
thereof “as her estate may consist of after the dis¬ 
charge of her debts’ ’ was to go to the First Congrega¬ 
tional Society, also as a memorial to her brother. (R. 
47.) 
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The will itself is quoted in full on pp. 46 to 48 of the 
record herein. 

Mrs. Maphis testified that after her brother came to 
Washington he told her he had made a will in which 
he left his property to her if she survived him, and if 
she did not survive him it was to go to the Homeo¬ 
pathic Society in Montclair, to whom he had previously 
given his home at a low price. (R. 54.) 

Witness further stated that at that time she made 
a will providing that if he survived her she would leave 
him everything, but that if he should predecease her 
that her property would go to the Homeopathic So¬ 
ciety. (R. 55.) 

Mrs. Maphis testified that later her brother told her 
he had made another will in which he had left some in¬ 
come to her during her life and the rest of his property 
at her death to the Homeopathic Society. In this will 
there was also a provision whereby by application" to 
the bank she could have the amount of income in¬ 
creased by $900 a year, the stipulated income being 
$100 a month. That when he was at the Annapolis 
Hotel he told witness he had made another will or was 
about to make another will and was going to leave ter ‘ 
$10,000. (R. 54-55.) ./ 

This witness said that the only time she even 
met Dr. Pedrick, the decedent’s physician, whofii 
he went to see occasionally (R. 39), was on one occa¬ 
sion at the Annapolis Hotel. (R. 60.) Also that on 
the occasion of her visits to her brother at the hotel 
none of her nieces or nephews ever came with her. 

This witness was not asked the direct question as to 
whether or not in her opinion, based upon her observa¬ 
tion of Mr. Wenck, he was of sound or unsound mind. 
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The testimony clearly shows that no person had a bet¬ 
ter opportunity to closely observe the old gentleman 
than she had. The only question having any tendency 
in that direction was whether or not she noticed any 
changes in his mind on the occasion of her visits at the 
Annapolis Hotel, to which she replied, as we have pre¬ 
viously stated, that he talked a little more slowly but 
that he was “all right as far as his mind was con¬ 
cerned.” 

Edward B. Swink, a real estate agent, testified that 
he first became acquainted with the decedent, Mr. 
Wenck, in 1923, that he was introduced to him first in 
front of the home of Mrs. Maphis (R. 62). There¬ 
after, he saw Mr. Wenck infrequently, probably six 
or seven times in all, at his home, but he saw him 
frequently on the street and he and the testator would 
walk together around the Capitol grounds and other 
places. (R. 63.) Sometimes he would see him two 
or three times a week, and then again there might be 
an interval of two or three weeks before he saw him. 
This acquaintance and these meetings continued until 
he moved, which was about a year after he first met 
the decedent. (R. 63.) 

during the times of the visits above refered to, 
pr while the decedent was living with Mrs. Maphis, 
Mr. Swink thought the decedent a very bright and 
interesting man who talked very extensively about 
affairs in his own experiences in life. (R. 63.) 

The witness then testified that he did not see the 
decedent again until, at the request of Mrs. Maphis, 
he went to the hotel for the purpose of ascertaining 
Mr. Wenck’s condition, late in June or early in July, 
1925. During this period he visited the hotel on three 
occasions in all (R. 65), but only one of these visits, 
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the first, is discussed in any detail. The witness had 
on this occasion a long talk with Mr. Wenck. He was 
trying to find out about his condition. The substance 
of the conversation as narrated by the witness was 
that decedent told him he had been ill but was im¬ 
proving. (R. 63.) Decedent attempted to show Mr. 
Swink just how much he had improved. (R. 66.) The 
decedent told him that he had left his sister’s home 
on Fourth Street because he wanted to be near the 
bank, and that the hotel was convenient to his church; 
that he had just joined the Congregational Church, 
the same one that the President attended, and the 
hotel was convenient to the Riggs National Bank. 
(R. 64.) Witness then said that Mr. Wenck gave as 
a further reason for leaving his sister’s, that he could 
not have company in his apartment there. Witness 
said that by company, decedent meant girls. Dece¬ 
dent talked about girls each time and requested wit¬ 
ness to bring some girls to see him at the hotel. (R. 
65.) 

The decedent then showed the witness a large old 
bedstead which would not fit in the room at the An¬ 
napolis Hotel and had such a high head board that 
a section of it had to be taken off. (R. 67.) Mr. 
Wenck told Mr. Swink that he would like to have him 
dispose of it for him, saying that it came in the class 
of antiques (R. 68) and he thought some of the dealers 
would give a nice price for it (R. 65), that according 
to the decedent it ought to be worth about $800.00 (R. 
65, 66). Mr. Swink said he had never dealt in an¬ 
tiques. (R. 68.) 

The witness observed while at the hotel on the first 
visit, no reference being made to the other two visits 
other than that on each occasion decedent asked him 
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to bring girls there to visit him, that decedent was 
greatly changed physically and mentally from what 
he had been when he saw him last. (R. 63.) He ob¬ 
served that his scalp and ears were very dirty, and 
he had on a linen suit that looked as if it had not 
been laundered for a long time. (R. 64.) It was a 
warm day, however. (R. 68.) Mr. Swink observed 
from the fact that two or three buttons on his fly were 
not buttoned that the decedent was ruptured, and 
judged from the condition of his trousers that per¬ 
haps the rupture had been bothering him and de¬ 
cedent perhaps had soiled his trousers in putting his 
hands to the rupture quite often. (R. 64.) During 
the whole time witness was in the apartment decedent 
made no attempt to fasten his clothing, which witness 
thought very odd as decedent had previously always 
been so very neat and tidy in his appearance. (R. 64.) 
When witness was leaving, the decedent accompanied 
him into the corridor of the hotel, and as soon as the 
witness called his attention to the fact that his fly was 
unbuttoned the decedent immediately buttoned it. 
(R. 68.) 

Mr. Swink said that when he first went to the hotel 
he knocked and did not get any answer and a lady 
said, perhaps he is asleep, and she went to the door 
and knocked and the decedent opened the door. Mr. 
Wenck never discussed with the witness any contacts 
with his relatives, but he did tell him of having cer¬ 
tain blood relations. He did not say how near they 
were to him. Mr. Swink could not recall any of the 
conversations except that in addition to his sister, 
Mrs. Maphis, there were some other relatives. (R. 
67.) 

The witness testified that he could notice little 
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breaks occasionally in Mr. Wenck’s conversation and 
cited as an example of this, that he tried to tell de¬ 
cedent of a recent trip which he had taken to the old 
home of the decedent in the Valley of Virginia, but 
decedent would get back to the hotel and church, or 
about the service and expense of living at the hotel. 
The decedent liked the hotel all right but he did not 
like the expense there. He testified that the room 
at the hotel was in order or as nearly in order as it 
could be, considering the amount of furniture and 
the way decedent had it placed, that the rooms of the 
hotel were small and there was too much furniture 
and the rooms were jammed until they were practi¬ 
cally like storage rooms. (R. 65.) 

Mr. Swink then testified that he did not think 
decedent’s mind was sound. (R. 66-67.) 

Phil J. Reily, assistant manager at the Annapolis 
Hotel during the period Mr. Wenck was there, testified 
that he made the final arrangements with the decedent 
for the renting of the apartment. He said that he 
made certain measurements in the apartment to accom¬ 
modate the furniture and book shelves which were to 
go in, and that the decedent came back prior to the 
time he took possession of the apartment to verify 
those measurements, and took up quite a lot of Mr. 
Reily’s time in having him do the same thing over 
again. (R. 68.) 

Shortly after Mr. Wenck occupied the apartment a 
bill was rendered to him which included thereon a 75- 
cent charge for a telephone instrument. Mr. Reily said 
that decedent took a very violent exception to this 
charge, saying that he had no occasion for using a tel¬ 
ephone and did not feel he should pay for something 
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that was of no service to him. Mr. Reily then explained 
that the instrument was part of the equipment fur¬ 
nished by the telephone company and there was one 
in each apartment or room in the building, and Mr. 
Reily said that after he explained the situation to the 
decedent he paid the bill and no more was heard about 
it after that. (R. 69.) 

Mr. Reily did not notice any marked difference in 
decedent’s physical appearance after he came to the 
hotel; the witness did not see very much of decedent 
after he actually became a tenant and settled in his 
quarters, except while the decedent was sitting around 
in the lobby. 

When decedent first came to the hotel he was neat 
(R. 68) in his appearance, but after he moved into the 
building and became a tenant he was careless in his 
attire, going back and forth through the lobby of the 
hotel to the dining room attired in a linen coat which 
was in want of repair, very dirty and untidy. Mr. 
Reily then said that the Annapolis Hotel was opened 
in the Spring of 1925, was put up by the Wardman 
Construction Company, and decedent became one of 
the guests in May. He identified two checks made by 
the decedent to the Wardman Construction Company, 
saying that the first, which was dated March 19th was 
undoubtedly to get the rooms in May, and the other 
check was for the payment of his bill when it became 
due. He also identified several other checks as the 
decedent’s checks, the last being September 2, 1925, 
September being the month that Mr. Wenck died. 
(R. 69.) 

This witness was not asked whether or not from his 
observations of the decedent he was, in his opinion, of 
sound or unsound mind. 
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Chester £. Jackson testified that he was head bell¬ 
man of the Annapolis hotel during the Spring and 
Summer of 1925, that he knew Mr. Wenck, the latter 
being one of the few guests in the hotel when he began 
working there. He said that Mr. Wenck was a very 
feeble old gentleman, and in response to the following 
question: “Did you notice any peculiarities about 
him?” Jackson stated: “I could not say. I would see 
him once in a while come down and sometimes he would 
say a word, but of course all us boys would get out of 
his way, you know, we didn’t know who he was, you 
know.” Witness said sometimes Mr. Wenck would 
speak to him, and other times he would not. He said 
that he would come to the lobby of the hotel the first 
thing in the morning and get his morning paper, with¬ 
out a collar and wearing slippers, and that Mr. Wenck 
never gave him a tip while he was there. He said that 
Mr. Wenck would “stare at you and you would think it 
was kind of funny. It was kind of hard on the nerves, 
of course; that he would sit down and read and then 
look at you.” (R. 70.) 

The witness further testified that when the hotel 
was first opened up it had no particular laundry, but 
after it “got running” it had the Frazee Laundry, 
that he had to go to the decedent’s room and tell him 
that the hotel was going to change laundries. Mr. 
Wenck told him that he would not have it, that he 
would rather have his own laundry as he had done in 
the beginning. (R. 74.) This witness stated that there 
was nothing peculiar about his talk at that time and 
that that was the only time witness had to deal with 
Mr. Wenck himself. 

This witness was not asked whether or not in his 
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opinion decedent was of sound or unsound mind during 
the period that he knew him. 

Mrs. Blanche C. Jenkins testified that she resided 
with Mrs. Maphis when Mr. Wenck first came to live 
there, that she and her husband occupied an apartment 
on the third floor, immediately over the one occupied 
by the decedent, from April, 1922, until September, 
1923; that in September, 1923, she moved away, but 
resided in the neighborhood and frequently saw Mr. 
Wenck until the time of his death; that she visited the 
decedent in his apartment at the Annapolis hotel about 
five times, three times in company with Mrs. Maphis 
and twice alone; that on the occasion of one of her 
visits, unaccompanied, decedent made her a gift of a 
table, a chair and several little vases, saying when he 
gave her the chair that it belonged to his wife and had 
been her sewing chair for about 15 years and he would 
like to know where it was if anything happened to 
him. (R. 75.) 

There was rather a long interval between her visits 
with the decedent at the hotel, and when she saw him 
again decedent wanted to know why she had not been 
to see him, and she explained she had been away on 
vacation. (R. 75.) She said that she visited Mr. 
Wenck unaccompanied by anyone about two nights be¬ 
fore he died. On this occasion decedent asked how wit¬ 
ness and her husband were getting along with the home 
they had bought and wanted to know why she had not 
been to see him. She said that her last visit had been 
two weeks previously. Mr. Wenck then said he wished 
she would come more often, that he was just a sick, 
lonesome old man. He told her not to be “scared ’’ of 
him because he had always treated her like a lady and 
always would. (R. 75.) On this occasion he told her 
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that he would like to have a talk with herself and her 
husband and wanted both of them to come there and 
also to bring Mrs. Maphis. (R. 76.) She said that she 
could not return that week but would come back the 
first of the following week, to which he replied, “All 
right . 9 9 

When asked by counsel what had happened that 
caused him to say that she need not be afraid of him 
she replied, “Nothing had happened but the thought 
I would not like to come back by myself, that is all; 
that is the reason he said it.” (R. 76.) 

On the occasion of her last visit Mrs. Jenkins said 
that the face of decedent was swollen as well as his 
ankles; that he was not in bed and was able to walk to 
the door with her; that he looked very well that eve¬ 
ning and she was surprised to see him looking so well 
and he seemed to her to be in good spirits. (R. 76.) 

This witness was not asked whether or not in her 
opinion during the time she knew Mr. Wenck, whether 
he was of sound or unsound mind. 

Mrs. Myrtle P. Newman testified that she formerly 
lived with Mrs. Maphis in the apartment occupied by 
Mr. Wenck. She saw the decedent a few times and on 
one occasion went to the hotel with Mrs. Maphis. She 
said that they knocked on the door, and after quite a 
while Mr. Wenck opened the door, stood there a short 
time and finally invited them in. He seemed very 
angry because they had come. He told Mrs. Maphis 
that when he wanted her to come he would tell her so 
and that he had not told her to come that day. He 
told her again on this occasion that he would drop her 
a card when he wanted her to come, and for her not 
to come until she had received one. About two weeks 
later Mr. Wenck visited Mrs. Maphis at her home, and 
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at that time had Mrs. Maphis call Mrs. Newman down¬ 
stairs and he apologized to them for the treatment he 
had given them that day, saying that he was very 
sorry but he wasn’t fit to receive company. (R. 114.) 

This witness was asked what she observed as to 
his physical condition, and repiled that she had only 
met the decedent once before and that he looked rather 
pale and looked rather feeble. She said that he told 
them he had been lying down. 

She was asked nothing concerning his mental condi¬ 
tion or as to whether cr not in her opinion, based upon 
her observations of him, he was of sound or unsound 
mind. 

Earl Bogel, another bellboy at the hotel during the 
year 1925, testified that when Mr. Wenck moved to the 
hotel he was ordered by the manager to go up and wait 
on Mr. Wenck and adjust his furniture; that he did so 
and decedent had him move it back and forth a couple 
of times or more before the latter could decide just 
what he wanted done with it. He said that decedent 
was of a very irritable type and that he tried to humor 
him as much as possible, doing everything he could to 
help him along. When the work was finished he prom¬ 
ised to compensate Bogel for his trouble, but that he 
had never done so. (R. 115.) 

The only other times that this witness came in con¬ 
tact with decedent was in the lobby of the hotel. He 
said that decedent when he first came to the hotel was 
neat in appearance, but said nothing about his appear¬ 
ance later on. He said that decedent was very feeble 
and bent in the shoulders, that his eyes seemed to be 
starey or glassy, “he looked as though he would proba¬ 
bly be staring into space.” (R. 116.) 

This witness was then asked: “From your observa- 
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tion of Mr. Wenck and your conversations with him, 
what would you say with reference to his mental con¬ 
dition f” In answer to this question he replied: “He 
seemed very feeble in his speech, in his manner or 
speech.’’ Counsel then brought the witness back to 
the question of the decedent’s mental condition, and 
he replied, “I would not say—I don’t know. He didn’t 
seem to know his own mind very well. He was just 
old. I don’t know just how I could explain that ques¬ 
tion. He was very feeble in both body and mind, from 
what I could see my ownself.” (R. 116.) 

Robert Gross, the head waiter and steward of the 
dining room at the Annapolis hotel during the period 
Mr. Wenck resided there, testified that he used to see 
Mr. Wenck every morning that he was not confined to 
his room, that he was always cross when he came into 
the dining room and didn’t seem exactly right, that 
he didn’t know what the trouble was with him, that 
sometimes he would fix a chair on one side for him 
and he would go and sit on another. (R. 118.) Wit¬ 
ness then modified his statement about the decedent 
being cross, by saying that “sometimes he was and 
sometimes he wasn’t.” (R. 118.) That decedent 
would sometimes order his meals and sometimes he 
would not. That he always kicked on his meals and 
would just throw things around, saying he did not 
want this and did not want the other. (R. 117.) 

The witness testified that he always knew just what 
he ordered, but that sometimes decedent was not able 
to control himself in eating his food, and the waiters 
would have to cut his meat for him; that decedent 
was neat in appearance when he first came to the 
hotel, but later would come to the dining room in old 
linen pants and some kind of a checkered brown coat; 
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that towards the last decedent got very feeble and 
would come in half-dressed, not very clean, “some¬ 
times without his necktie, dirty shirt and carpet slip¬ 
pers”; (R. 117), that on occasions decedent would 
call him over and when he responded decedent would 
tell him that he didn’t want him; that decedent grew 
more and more feeble and sometimes had to use a 
cane to assist him in walking to the dining room. 

This witness was asked: “What would you say 
about his mind? Was it feeble or strong?” And he 
replied: “I think his mind was feeble, that is my 
idea, I don’t know positively, but that is what I 
think about it.” The witness then added, in answer 
to the question—“From your observation of Mr. 
Wenck from the time he came there, in your opinion, 
from the observation you had of him and your ex¬ 
perience with him, would you say that Mr. Wenck 
was of sound mind or not?”—“I don’t think he were 
to my knowledge.” (R. 117-118.) 

In addition to the testimony narrated above, three 
of the caveators and their mother took the stand. Mrs. 
Wenck, the mother of the caveators, saw the decedent 
twice about 40 years ago. Her son Gleamrode saw 
the decedent once in August, 1922. Mrs. Wilkinson, 
another of the caveators, saw the decedent not over 
four times, the last of which was in the Fall of 1922. 
Mrs. Humphreys, another of the caveators, saw the 
decedent not over six times, the last of which was in 
October or November, 1923. 

We will next summarize the testimony given by 
them at the trial below. 

Mrs. Mary G. Humphreys testified that she was a 
niece of Mr. Wenck and first saw her uncle in August, 
1922. She and her brother Gleamrode called, unan- 
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nounced and uninvited, at the home of Mrs. Maphis, 
although she had not been there for five years. She 
had learned that her uncle was living in Washington 
from her sister, Mrs. Wilkinson. When she came to 
the door her uncle answered it and she asked for Mrs. 
Maphis, and when her uncle asked who was calling she 
said, her niece, and decedent inquired of her as to 
whether or not she knew who he was, and she replied 
that he was her uncle, that she knew that because he re¬ 
sembled her father. (R. 78.) He embraced both of them, 
showing pleasure and affection on seeing them. He 
invited them to stay and have something to eat and 
said that he did not know he had such nice nieces and 
nephews and was sorry he had not met them before. 
That night Gleamrode went home but Mr. Wenck in¬ 
sisted that Mrs. Humphreys stay for the night, which 
she did. On this occasion her uncle made inquiries 
about her family and admired a picture of her baby 
very much. (R. 79.) 

The next morning she helped her aunt prepare 
breakfast, and when she went around back of the table 
carrying coffee, he tried to catch her around the waist, 
but she evaded him, and at that time he tried to feel 
her breast and he looked at her “funny.” (R. 79.) 

Her uncle then wanted to know all about her brother 
Millard’s family. Her brother Millard never had met 
the decedent, although he was one of the caveators in 
this case. (R. 79.) 

She stayed until the following Sunday evening, leav¬ 
ing about five o’clock. She said that he was very affec¬ 
tionate and wanted to be more than affectionate. (R. 
79.) 

When she returned to Baltimore she wrote to him 
right away, at his request. She said that he generally 
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answered all of her letters but there were a couple of 
times she wrote him two letters between his letters. 
(R. 107.) The correspondence is set out fully in the 
record (pp. 80 to 94 and 99 to 104 of the Record.) We 
make no effort here to summarize this correspondence 
but merely comment upon it as it affects the story as 
narrated by the witness. 

During the Fall of 1922 the witness complained to 
her uncle that she had had an attack of tonsilitis, and 
he wrote to her that she should have her tonsils re¬ 
moved. On the occasion of one of the visits he asked 
her how much it would cost to have her tonsils removed 
and whether or not she had the money to pay for the 
operation. She replied it would cost approximately 
$50 (R. 90 and 107), and that she had the money. 
Later, in December of 1922, she advised him that she 
did not have the money, and when he inquired as to 
why she had said she did in the first instance, she ex¬ 
plained that she did not think it would be right to take 
the money from him. (R. 90.) He asked her to find 
out how much it would cost to have them removed and 
advise him of it. She then discovered that it would 
cost $125.00, and at that time he reminded her of the 
fact that she had told him on another occasion that it 
could be done for $50.00. Her uncle then advised her 
to have it done and have the doctor make out a bill for 
$125.00 and send it to him, which was done. Her uncle 
then returned the bill to her with a check made out to 
the doctor for $125.00. (R. 90.) 

In passing we direct the Court’s attention to the 
fact that all of the correspondence pertaining to the 
payment by Mr. Wenck for the operation was done on 
separate sheets of paper, that is, a letter was written 
and then another letter enclosed in the same envelope, 



29 


marked private or special. (R. 86, 87, 89.) The opera¬ 
tion was finally performed, and it will be noticed in his 
letter of January 16, 1923, Mr. Wenck told her that he - 
had surprised Mrs. Maphis by telling her of the opera¬ 
tion. (R. 92.) He also admonished her in this letter of 
December 23, 1922, that he did not want any publicity 
of any favor that he was able to grant and she was to 
tell no one except her husband that he had paid for 
the operation. (R. 89.) 

On January 21,1923, he wrote to her saying that he 
had tickets for the opera Rigoletto which was to be 
given by the Washington Opera Company Friday 
afternoon, January 26th, and she immediately accepted 
the invitation. He wrote to her on January 23rd 
that he was delighted that she could come. (R. 94.) 
She testified that he had asked her to come early. (R. 
94.) When she came over on that day her uncle 
showed her a book and said that the opera was in 
Italian and he had wanted to read it to her but did 
not because she had not come early; he wanted to read 
the book to her so that she would understand the opera. 
(R. 107.) 

When she arrived in the morning about 11 o’clock 
she rang the bell and her uncle came to the door to let 
her in. He said that he was glad to see her. While 
they were in the vestibule he closed the outer door, 
started to put his arms around her and tried to feel her 
breast. When she pushed him away he asked what she 
meant by it, and she said, “Hands off.” He would not 
let her aunt come to the door to meet her as he said 
she was his company; he was entertaining her and 
paying for what she ate and he had already fixed the 
bedroom for her. He then insisted that she take her 
bag up to the bedroom and he accompanied her, that 
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after putting the bag there they started out to the 
opera. The opera lasted until about 5:00 o ’clock and 
they then went to Childs for supper. (R. 95.) 

The witness then said that she did not like to stay all 
night and kept saying that she had better return home, 
that she felt sick, but Mr. Wenck said that he would 
take her to a drugstore and get something for her, 
and she told him, “No”; he then persuaded her to 
go back to the house with him. She stayed down¬ 
stairs with Mrs. Maphis for a long time, and he finally 
came down in an angry mood and said he would like 
to know who invited her over there, that she was his 
guest and that was no way for her to act; so in order 
to keep peace she went upstairs, but she persuaded 
her aunt to go up with her; that at about 10:30 her 
aunt said, “Goodnight,” and went downstairs. He then 
showed her into the bedroom where she had pre¬ 
viously been. It was his bedroom and he had fixed a 
couch in his office for himself. The office had a door 
connecting into the bedroom. She went into the bed¬ 
room and her picture was on the bureau. Referring 
to the picture, he said, “You look at me every morn¬ 
ing when I get up and every night when I go to bed, 
but I know you don’t look at me when I undress or 
when I dress.” (R. 96.) 

She asked him to leave the room in order that she 
might retire, and he said that he did not know 
what in the world she wanted that for, that he only 
fixed the office as a sham for Mary (his sister). He 
told her that he intended to spend the night with her 
and asked her if she intended to undress. She 
asked him if he were not ashamed of himself, and 
he replied, “Tut, tut, what’s that? It is all in the 
family.” (R. 96.) 
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Her uncle then threw off his coat and walked around 
the room in an excited manner, swearing softly. He 
asked her if she did not intend to comply with his 
wishes, adding, “I am planning a trip now to Cali¬ 
fornia and I am expecting to take you along with me. 
What do you think I am going to take you along for, 
just a companion?” The witness replied to this that 
she had no money to run to California or any place 
else, and he told her not to matter about the money 
question, they would settle that, that she was just 
like a piece of furniure that he was buying on the 
installment plan. He again asked her if she intended 
to retire, and when she said, No, he told her that he 
would make her retire, and he went into his office. 
The witness then ran to the door and closed it, the 
key “happened to be” on the inside of the bedroom 
door and she locked it. (R. 97.) 

He tried the door repeatedly but she would not let 
him in. He kept that up until two or three o’clock 
in the morning, and he swore softly, terribly. Finally 
her uncle’s light went out and the witness said that 
she sat on the side of the bed until she heard her aunt 
get up in the morning; she was afraid to do anything 
but just sit there and she sat until she heard her 
aunt. Then the witness went downstairs. (R. 97.) 

She did not say anything to her aunt about the oc¬ 
currence of the night before. (R. 107.) 

When her uncle came down to breakfast she was 
standing in the kitchen, and when he came through 
the hallway he said, “Top of the morning. I looked 
in the room and my bird had flown.” And he laughed, 
the witness said, “a hideous laugh.” (R. 97.) 

After breakfast, at her uncle’s insistence, the wit¬ 
ness went back up to the bedroom, where she asked 
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him if he were not ashamed of the way he acted 
the night before, and he said that he did not see any¬ 
thing wrong about it, that he would not do anything 
that a father would not do. The witness said she 
would not want her father to sleep with her. (R. 98.) 

The witness stayed for dinner and her uncle tried 
to talk pleasant but she saw that he was in a very 
nasty mood and was excitable and could not get his 
mind centered on anything. (R. 98.) 

She left about two o’clock. She did not leave 
earlier because she was “almost ashamed to go home,” 
she felt “so terrible that such a thing had ever hap¬ 
pened to her, a woman 27 years old and to be de¬ 
ceived so.” (R. 98.) 

As she was leaving, her uncle told her to let him 
know how she got home, and in response to this re¬ 
quest she wrote a note saying she had arrived safely. 
After this incident the correspondence with her uncle 
began to slacken, and the next letter she received was 
in April, 1923, approximately two months after the 
incident referred to. (R. 98.) 

From the night described above up to August 14, 
1923, she had seen her uncle once at Washington, in 
her aunt’s home, and she said that on this occasion 
he was too affectionate and he tried to feel her breast 
again. (R. 102.) 

It will be noted that in all of the correspondence 
received by Mrs. Humphries reference is made to some 
illness which she had reported to Mr. Wenck, or some 
illness of her children, or some difficulty that she 
found herself in, and on August 14, 1923, Mr. Wenck 
wrote the following letter: 
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“Washington, D. C., Aug. 14, 1923. 
“Dear Gertrude: 

“Your letter of July 17 was received and I was 
sorry to note that you had been sick. It is re¬ 
markable that every time you write, you seem to 
have a tale of woe. First, you let Gerty play 
around a lighted oil stove and get severely 
burned; next you send Elizabeth on an errand 
across the street and get run over by a bicycle, 
and now you eat baked beans out of a can and 
have an attack of ptomaine poisoning. Don’t you 
know that when opening a can of food you should 
immediately empty the contents into a porcelain 
or glass dish! I also received your letter of Au¬ 
gust 6, and before reading it was wondering what 
had happened to one of the ‘Toms,’ but was glad 
to see there was no mishap to either of them. 

“It was very %varm here, the same as with you 
and the rest of the country. It was the warmest 
weather that I have ever experienced in Wash¬ 
ington. 

“The feeling here over the death of President 
Harding, has been extremely tense, but is grad¬ 
ually settling down, and will soon be normal again, 
and by the end of the month people will be talking 
about other things, and be pursuing their respec¬ 
tive duties, pains and pleasures. 

“I am well (but somewhat nervous on account 
of the strain the past twelve days) and I hope 
it will find you the same. 

“Your Uncle, 

“Samuel.” 


(Italics his) 


In November, 1923, the witness’ husband was in 
the hospital and the doctor said that he must have a 
private room. She wrote her uncle, as he had often 
said to let him know if she needed anything, seek¬ 
ing a loan of $100.00, saying that she would pay him 
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back in six months with interest at six per cent. She 
received a letter in answer to that but that letter was 
burned up. (R. 105.) She was asked whether or not 
she did not have all the letters she received from her 
uncle except the one that was burned, and she replied 
that there were several she did not have because they 
were in her trunk and when she moved around they got 
lost. She could not tell how many were lost, but just a 
few. (R. 108.) She said that the letter which was burned 
said that if she wanted a loan she knew what was re¬ 
quired of her, to come over the following Sunday 
and have a talk and fix everything up, but that she had 
to be ‘‘more than just a niece to him.” She said she 
wrote in reply to that letter, that she did not intend 
to comply with his wishes and was sorry she had ever 
asked for the loan. (R. 105.) There was no further 
correspondence between them until witness got the 
Christmas card in 1924, more than a year after; that 
the last time she saw her uncle was in the end of Oc¬ 
tober or early in November, 1923, and at that time 
he was very tired, so tired that he gave out in the 
afternoon. 

When Mrs. Humphreys first saw her uncle he seemed 
to be all right, strong, but when she went over at 
Christmas time (1922) he told her he was beginning 
to have giddy spells and that he had a bad heart. He 
walked slowly like anybody that was giddy. (R. 104.) 

This witness was asked what she observed as to the 
condition of her uncle’s mind on the last occasion she 
saw him (1923), and she replied that she would say 
his mind had left him, that he was of unsound mind, 
and based that upon the fact that he had a starey look 
and the “crazy things he did.” She did not think he 
was of sound mind because her aunt got out some pic- 
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tures and while they were looking them over he made 
fun of them, and because he fussed at the table and 
would bang the dishes down, kick the chairs and slam 
them. (R. 106.) 

The witness could not explain, however, why she so 
carefully wrote and attempted to borrow money from 
him and carefully arranged to pay it back in six months 
at six per cent, after she had arrived at the conclu¬ 
sion that he was of unsound mind and his mind had 
left him. (R. 106.) 

Mrs. Florence £. Wilkinson, another of the caveat¬ 
ors, testified that she met decedent once when she was 
about eight years old, and subsequently, on a visit to 
her aunt in the Spring of 1922; that he treated her 
very nicely and was glad to see her and he hugged her 
and kissed her. She was cordially invited on this occa¬ 
sion by her uncle to be sure and come again. Decedent 
made inquiries about her brothers and sisters and 
about the family in general, stating that he would like 
to see his brother Millard’s children, and the rest of 
them, and asked the witness to give his love to them. 
(R. 109.) 

About a month later, accompanied' by her husband, 
she called again and decedent again was glad to 
see them, playing his victrola records for them and 
showing them his collection of books, vases and the 
other things in his apartment, and he directed Mrs. 
Maphis to make them at home and fix supper for them. 
(R. 109.) 

The witness and her husband again called in the 
Summer of 1922 and they were received much the 
same as before. (R. 110.) 

In September, 1922, the witness visited the home of 
Mrs. Maphis alone. She did not see her uncle but testi- 
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fied that she heard her uncle “cussing and taking the 

name of the Lord in vain, and saying, to h-with 

the whole family / 9 She testified that he stamped over 
the floor until the plaster on the walls sifted down like 
sand. She heard the decedent shout that “he did not 
want to have nobody to come there to visit at night at 
all.” She testified that Mrs. Maphis was expecting a 
Mrs. Black to visit her and she asked her to wait until 
she could go to the station and meet Mrs. Black and 
take her to a hotel. She stayed until her aunt returned. 

She said that decedent told her aunt that he did not 

* 

want her to stay in the house and that if she did not 
get out he would do something desperate. At that time 
he was standing at the head of the stairway on the 
second floor and he stamped his hand on the railing 
until the witness could hear the banister crack all the 
way down. (R. 110.) 

She then testified that in April and May, 1922, de¬ 
cedent appeared in good health, although he com¬ 
plained of a bad heart; that during the Summer 
of that year he began to look bad and had dizzy spells. 
(R. 113.) 

The witness then said that she recalled an occasion 
in the Fall of 1922 that she had seen a letter from Mrs. 
Wilkinson to her sister, Mrs. Humphreys, but it was 
burned and that she had read the letter over twice and 
that it contained the expression, “In regard to the loan 
we were talking of, if you will submit to my wishes I 
will grant the loan,” and further, “you will have to be 
more than a niece to me.” It then stated that her sis¬ 
ter was to come over the following Sunday and they 
would talk the matter over. (R. 113.) 

This witness was not asked as to her impression con- 
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cerning the soundness or unsoundness of decedent’s 
mind. 

Mrs. Elizabeth Wenck testified that she had met the 
testator on two occasions, once when he had paid a 
flying visit to her home in Baltimore, and the other 
two or three years thereafter, but that she had never 
seen him since that time. (R. 113.) 

Her daughter Gertrude had shown her a letter 
received from her uncle at the time when her 
daughter’s husband was in the hospital, and that the 
substance of the letter was that her daughter had 
asked her uncle for a loan and the latter had told her 
that if she would submit to what he wanted there would 
be no trouble about her getting it, but that she “would 
have to be more than a niece to him,” and that the let¬ 
ter was burned by her daughter. (R. 113-114.) 

Gle&mrode Wenck, nephew of the decedent and also 
one of the caveators, testified that he met his uncle on 
the occasion of the visit to his aunt, Mrs. Maphis, in 
the latter part of August, 1922. That his uncle appeared 
very glad to see them, that he put his arms around his 
sister and also patted witness on the back, but he 
could not remember whether or not decedent kissed his 
sister. On this occasion her uncle had Mrs. Maphis 
prepare supper for them, and after supper they want 
to his apartment, where he entertained them with mu¬ 
sic and a description of his collection of books and 
personal trinkets. He expressed regret at not having 
seen them before and said that he would like to see his 
other nieces again. His uncle inquired about his em¬ 
ployment, what he was earning and about his pros¬ 
pects in business, and that when he told him he was a 
barber, his uncle advised him to give up that trade 
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and take up carpentry, which advice the witness fol¬ 
lowed. (R. 115.) 

This witness was asked nothing concerning his 
observations as to the testator’s mental capacity. 

ARGUMENT 

i 

Nowhere in appellant’s brief is there discussed the 
question of the execution of the will of Mr. Wenck 
nor the exercise of fraud and duress upon him. There¬ 
fore we will assume, despite the fact that Assignment 
of Error No. 1 is that the Court erred “in directing 
the jury to find and render a verdict in favor of the 
caveatees on each of the issues,” that these two is¬ 
sues have been abandoned. 

In appellants’ brief they have argued the same 
Assignments of Error under both the headings of 
Testamentary Capacity and Undue Influence. We will 
follow the plan of appellants and treat, first, the issue 
of Testamentary Capacity, and, secondly, the issue of 
Undue Influence. 

Testamentary Capacity 

In the appellants’ brief, pp. 14 to 34, they have 
quoted from the testimony of certain witnesses, which, 
in their opinion, shows that Mr. Wenck did not have 
sufficient mind to make a will. A few illustrations will 
serve to show the value of these references. 

Great reliance is placed upon the opinion given by 
the witness Swink, that when he visited the decedent 
at the Annapolis hotel in the summer of 1925, he was 
of unsound mind. This was based upon his observa¬ 
tions of decedent during three visits. 

Only one of these visits is described in any detail. 
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In appellants’ brief we find this: ‘‘Asked whether 
Wenck said anything further as to why he had left his 
sister’s home and established his residence at the hotel, 
Swink replied that Wenck told him he could not have 
company in his apartment at his sister’s; by ‘com¬ 
pany’ he means ‘girls,’ ” and Swink testified that 
Wenck talked about girls each time he, Swink called, 
and requested him to bring some girls to see him at 
the hotel; that he made this request on the three occa¬ 
sions Swink visited Wenck at the hotel. But what be- 
comes of witness’ statement concerning the ability of 
Mr. Wenck to keep his mind on the subject and the wit¬ 
ness’ statement concerning Mr. Wenck’s reasons for 
leaving the home of his sister, when the record is 
correctly quoted? Thus on page 23 of appellants’ 
brief, counsel have italicized and placed in caps the 
reference to Mr. Wenck’s inability to keep his mind on 
the subject. They have, both on page 23 and on page 
20, overlooked this in the record: 

“that witness was asked whether or not decedent 
said anything to him as to why he had left his 
sister’s home and taken up his residence at the 
hotel, and witness replied that decedent had told 
him he wanted to be near the bank and that the 
hotel was convenient to his church (R. 64); that 
he had joined the Congregational Church, the same 
church where the President attended; and that it 
was convenient for him to attend this church from 
the hotel, and that it was also convenient to the 
Riggs National Bank.” (R. 64-65,—the same Rec¬ 
ord reference that appellants quoted on page 23 
of their brief.) 

This witness also based his observation that the 
decedent was of unsound mind on the fact that de- 
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cedent thought that an old antique bedstead concern¬ 
ing which he gave Mr. Swink the history, was worth 
$800.00; this despite the fact that Mr. Swink knew 
nothing of antiques. There was nothing before the 
trial court which would indicate the value of this bed. 
There was no testimony as to whether or not the wit¬ 
ness did sell the bed as he was requested by the de¬ 
cedent, and, despite the fact that on page 24 of appel¬ 
lants ’ brief they refer to the appraiser’s report, this 
was not introduced in evidence. 

We take for another illustration an item in the wit¬ 
ness Reily’s testimony (appellants’ brief, p. 28) where 
this witness is quoted as having testified to a “very 
violent” exception which testator took to a service 
charge of 75 cents for a telephone instrument which 
was part of the equipment of each apartment or room 
in the hotel. But there is omitted the rest of the sen¬ 
tence contained in the Record, which is as follows: 

“decedent’s reason being that he had no occasion 
for using a telephone and did not feel that he 
should pay for something that was of no service 
to him. Witness stated that after he explained 
the situation to decedent, the instrument being 
part of the equipment furnished by the telephone 
company, he paid the bill and witness heard no 
more about it after that.” (R. 69.) 

This is the type of testimony which the appellants 
contend should send the issue of Testamentary Ca¬ 
pacity to the jury; this despite the fact that in their 
own brief (Appellants’ brief, p. 39) they quote at 
length the case of Lewis vs. American Security & 
Trust Co., 53 App. D. C. 258, wherein the latest and 
one of the clearest statements of the essentials of 
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Testamentary Capacity is laid down by this Court. 
We too will quote from the opinion of Mr. Justice 
Robb in that case: 

‘‘ Section 1625 of the Code declares that: 

‘No will, testament, or codicil shall be good and 
effectual for any purpose whatever unless the per¬ 
son making the same be, * * * of sound and 

disposing mind and capable of executing a valid 
deed or contract.’ 

It is apparent from this language, as was held 
in Barbour v. Moore , 4 App. D. C. 535, 547, that 
the test is whether the testator, at the time of 
executing the paper purporting to be his will, was 
capable of making a valid deed or contract. As 
observed in that case, the right to make a will dis¬ 
posing of property in accordance with one’s de¬ 
sires, “even to gratify partialities or prejudices,” 
is among the most prized privileges secured by the 
law. The court added: 

‘To make a valid will it is not necessary that the 
testator should be endowed with a high order of 
intellect, or even an intellect measuring up to the 
ordinary standards of mankind. Nor is it neces¬ 
sary to the making of a valid will that the party 
should have a perfect memory, and that his mind 
should be wholly unimpaired by age, sickness or 
other infirmities. If the party possess memory 
and mind enough to know what property he owns 
and desires to dispose of, and the person or per¬ 
sons to whom he intends to give it, and the man¬ 
ner in which he wishes it applied by such person, 
and, generally, fully understands his purposes and 
the business he is engaged in, in so disposing of 
his property, he is, in contemplation of law, of 
sound and disposing mind.’ 

Substantially the same test is applied in Mary¬ 
land. Lyon v. Townsend , 124 Md. 163, 91 Atl. 704. 

It is unnecessary to examine the decisions in 
other jurisdictions, since we regard the rule here 
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to be substantially embodied in the authorities 
already cited. However, it may be observed in 
passing that in 40 Cyc. 1004, we find: 

* The rule to determine testamentary capacity is 
that the testator must have sufficient mind and 
memory to intelligently understand the nature of 
the business in which he is engaged, to compre¬ 
hend generally the nature and extent of the prop¬ 
erty which constitutes his estate, and which he in¬ 
tends to dispose of, and to recollect the objects of 
his bounty.’ 

And in 28 R. C. L. at page 86, it is said: 

‘Perhaps the shortest and almost universal rule 
given for determining testamentary capacity is 
that the testator must be able to understand the 
business in which he is engaged when he makes his 
will and to appreciate the effect of the disposition 
made by him of his property.’ 

In an action to set aside a will of property ac¬ 
quired by a lifetime of effort and possible sacrifice, 
frailties and peculiarities common to mankind 
often are seized upon, magnified, and held up to 
court and jury, the testator’s voice being stilled by 
death, as convincing evidence of mental incapac¬ 
ity. Adverting to this Mr. Justice Brewer, speak¬ 
ing for the court in Beyer v, Le Fevre, 186 U. S. 
114, 22 Sup. Ct. 765, 770 (46 L. Ed. 1080), said: 

‘One who is familiar with the volume of litiga¬ 
tion which is now flooding the courts cannot fail to 
be attracted by the fact that actions to set aside 
wills are of frequent occurrence. In such actions 
the testator cannot be heard, and very trifling mat¬ 
ters are often pressed upon the attention of the 
court and jury as evidence of want of mental ca¬ 
pacity or of the existence of undue influence. * * * 
The expressed intentions of the testator should 
not be thwarted without clear reason therefor.’ ” 

Was there ever a more patent effort on the part 
of disgruntled relatives of a decedent to seize upon 
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the “frailties and peculiarities common to mankind/’ 
and was there ever a more obvious attempt to magnify 
them and hold them up to the court and jury, “the 
testator’s voice being stilled by death, as convincing 
evidence of mental incapacity ?” And certainly there 
is not in this case a clear reason for thwarting the ex¬ 
pressed intentions of the testator. 

As against the testimony referred to in appellants’ 
brief as indicative of testator’s unsoundness of mind, 
we have throughout the record evidences of his ability 
to write letters up until two weeks of his death. No 
court would and no jury should be allowed to say that 
anyone of the letters of testator introduced in evidence 
in the trial below, came from a man who did not have 
the capacity to make a valid deed or contract. 

In addition to the letters above referred to, there is 
the demonstrated ability of the testator to accurately 
keep his accounts all during the summer of 1925, his 
ability to draw his own checks until the middle of 
September, 1925, and his ability to discern on the first 
of September, 1925, the fact that his sister, Mrs. 
Maphis, had not drawn her will exactly as he had dic¬ 
tated it. 

And there is the testimony of Mrs. Maphis, Mrs. 
Jenkins and Mrs. Newman, witnesses whose testimony 
is binding upon the caveators for whom and on whose 
behalf they testified, which testimony pictures testator 
at all times a man of sound mind. 

The most that any of the witnesses relied on by 
caveators did was to merely point to certain peculiari¬ 
ties of the decedent, certain idiosyncracies which he 
possessed and a physical weakness which overcame 
him as he grew near to the end of his span of life. 

No better summation of the rest of the testimony 
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in the case can be made than that made by the Chief 
Justice below in directing the jury to return a verdict 
for the caveatees on all of the issues. We quote from 
that opinion (R. 128): 

“So we have some disappointed bellboys and 
headwaiters from the Annapolis hotel who did not 
get quite as much in the way of tips as they were 
looking for. I suppose that is a clear indication 
not of unsoundness of mind but penuriousness at 
any rate in their minds, but I am certain no jury, 
even if it were left to them, would find that be¬ 
cause there was one man who had the courage to 
stand up against the blandishments of a bellboy 
and a headwaiter in the matter of a tip, he was 
of unsound mind. ,, 

We respectfully submit that this Court must concur 
with the learned Justice below when he said: 

“I think there is no proof of unsoundness of 
mind, but quite the contrary. A man who can 
spend his money and keep his books with such 
meticulous care, particularly up to the time of 
his death, certainly has the kind of mind which 
the statute describes as being sufficient to sustain 
mental capacity for the purpose of making a will, 
a man capable of executing a valid deed or con¬ 
tract. He could make checks, put the figures in 
his books as the checks were made, he could buy 
stocks, and, by the way, I think he bought one or 
two pretty good ones. They have advanced re¬ 
cently in the market. So he evidently was a good 
judge of an investment . 9 9 

We repeat again that before the Court below could 
have let this case go to the jury, there must have been 
some evidence that the testator did not know, what 
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property he possessed and the business in which he 
was engaged, when he made his will, or the nature of 
the instrument when he executed it, and, the person 
or persons who would be the natural objects of his 
bounty and his relationship and duties toward them. 
These are, of course, the tests applied in this jurisdic¬ 
tion, as well as the test which has been repeatedly held 
by the Supreme Court of the United States to be proper. 

Lewis v. American Security and Trust Co. f 53 
App. D. C. 261. 

Morgan v. Morgan , 30 App. D. C. 436. 

Barbour v. Moore , 4 App. D. C. 535, 547. 

Beyer v. Le Fevre, 186 U. S. 114, 22 Sup. Ct. 
765, (46 L. Ed. 1080). 

We respectfully submit that in this case not one 
word of evidence was introduced by the caveators 
to show lack of testamentary capacity as thus defined. 
There is also absolutely no evidence to the effect that 
he did not know what property he possessed, but there 
is positive evidence that he did—and in detail. The 
record is replete with illustrations of his giving to his 
friends certain bits of personal property which he 
possessed and also it clearly indicates that throughout 
the years of 1924 and 1925 he knew at all times exactly 
how much money he had, how much income he was 
receiving and, in addition, how much money he was 
spending. 

Appellants contend that they were entitled to the 
most favorable inference which could be drawn from 
the testimony and that the evidence must be regarded 
by the Court in the most favorable light toward the 
person against whom a motion to direct a verdict is 
made, and that the strongest inference reasonably 
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deductible from the most favorable evidence should 
be indulged in their favor. (Appellant’s brief, page 
36.) 

We agree with this statement of law but we supple¬ 
ment it by quoting the Supreme Court of the United 
States in the case of Pleasants v. Fant, 22 Wall., 122, 
wherein the Court said: 

“Must the court go through the idle ceremony 
in such a case of submitting to the jury the testi¬ 
mony on which plaintiff relies, when it is clear to 
the judicial mind that if the jury should find a 
verdict in favor of plaintiff that verdict would be 
set aside and a new trial had? Such a proposition 
is absurd, and accordingly we hold the true prin¬ 
ciple to be, that if the court is satisfied that, con¬ 
ceding all the inferences which the jury could jus¬ 
tifiably draw from the testimony, the evidence is 
insufficient to warrant a verdict for the plaintiff, 
the court should say so to the jury.” 

The Supreme Court also said in the case of Marion 
County v. Clark, 94 U. S. 278: 

“Judges are no longer required to submit a case 
to the jury merely because some evidence has been 
introduced by the party having the burden of 
proof, unless the evidence be of such a character 
that it would warrant the jury to proceed in find¬ 
ing a verdict in favor of the party introducing 
such evidence. Ryder vs. Wombell, L. R., 4 Exch. 
39. 

“Decided cases may be found where it is held 
that, if there is a scintilla of evidence in support 
of a case, the judge is bound to leave it to the jury; 
but the modern decisions have established a more 
reasonable rule, to wit: that, before the evidence 
is left to the jury, there is or may be in every case 
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a preliminary question for the judge, not whether 
there is literally no evidence, but whether there is 
any upon which a jury can properly proceed to 
find a verdict for the party producing it, upon 
whom the burden of proof is imposed/’ (Cases 
cited.) 

To the same effect are Howes v. The District of Co¬ 
lumbia, 2 App. D. C. 188; Whelan v. Welch, 50 App. 
D. C. 173; Hepner v. United States, 213 U. S. 103; Mc¬ 
Guire v. Blount, 199 U. S. 142; Bowditch v. Boston, 101 
U. S. 16; Marande v. Texas and Pacific Ry. Co., 184 
U. S. 173; Oscanyon v. Winchester Arms Company, 
103 U. S. 261; Gunther v. Liverpool and London and 
Globe Insurance Company, 134 U. S. 110. 

Can it be argued that in this case, conceding all of 
the inferences which the jury could justifiably have 
drawn from the testimony, the evidence is sufficient to 
warrant a verdict for the caveators, especially in view 
of the requirements of the law as to what must be 
shown before a solemn declaration of a man as to 
what he desires should be done with his property can 
be broken? 


The Issue of Undue Influence 

Under the above heading in the appellants’ brief, 
an effort is made to raise the issue of undue influence. 
Counsel, in their brief, invoke some very general state¬ 
ments of law respecting the “powerful and dominant 
influence of spiritual bodies and corporations over the 
human mind and will and particularly over those of 
aged and infirm persons” (Appellants’ brief p. 48). 
The argument is made that the court below erred in 
granting the caveatees’ request for a directed verdict, 
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because, say the appellants, a case of undue influence 
was made out by the caveators in the evidence pre¬ 
sented by them. 

There is not a single word of evidence in the record 
showing that the First Congregational Society exer¬ 
cised any undue influence over the testator. Save for 
the testimony of Mrs. Maphis that her brother “did 
say that he liked the Congregational Church because 
every church transacted their own religious business, 
they did not have any classes or conferences or any¬ 
thing like these other churches had” (R. 42), there 
is no showing that the First Congregation Society ex¬ 
ercised any influence of any kind upon the testator. 
There is not a scintilla of evidence on any point from 
which the inference might be drawn that the church 
exercised an improper influence upon the testator, and 
there is no evidence to show that it ever had any op¬ 
portunity to do so. Not a word of testimony appears 
which would indicate that the First Congregational 
Society ever knew that the will was executed, or knew 
that the Society was made the residuary legatee in that 
document. 

This is the flimsy foundation upon which it is now 
sought to raise the issue of undue influence. Pertinent 
is the language of Mr. Justice Brewer in the case of 
Beyer v. LeFevre, 186 U. S. 114, 46 L. Ed. 1008, 

“whatever rule may obtain elsewhere we wish 
it distinctly understood to be the rule of the Fed¬ 
eral Courts that the will of a person found to be 
possessed of sound mind and memory is not to be 
set aside on evidence tending to show only a pos¬ 
sibility or suspicion of undue influence.” 

In Robinson v. Duvall, 27 App. D. C. 544, this Court 
quoted in an opinion by Mr. Justice McComas the 
above excerpt from the opinion in the Beyer case. 
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In summarizing Mrs. Maphis’ testimony so far as 
it touched upon the testator’s affiliations with various 
churches, the appellants’ brief on pp. 44 and 45 pre¬ 
sents a correct statement of the testimony on this 
point so far as it goes. Appellants summarized and 
italicized the following: 

“He went to the First Congregational Church, 
to her knowledge, twice before he joined that 
church on Easter Sunday, namely, April 12 , 1925 . 
He did not say why he joined that church and she 
did not ask him.” (R. p. 42.) 

The appellants’ brief does not set out the matter 
which immediately follows this testimony, in the same 
paragraph of the record, and which is: 

“He did say that he liked the Congregational 
Church because every church transacted their own 
religious business, they did not have any classes, 
or conferences or anything like these other 
churches had.” (R. p. 42.) 

The brief of the appellants next states that “in giv¬ 
ing Mrs. Maphis a reason for going to the Annapolis 
Hotel he made no mention of or references to the 
church whatsoever.” (R. p. 42.) Examination of 
the record shows that Wenck gave several reasons for 
going to the Annapolis Hotel, but it does not state 
definitely that no reference was made to the church. 
Caveator’s witness Swink testified, however, that the 
testator told him “he had joined the Congregational 
Church, the same church where the President attended, 
and that it was convenient for him to attend this 
church from the hotel.” (R. p. 64.) 
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A little farther on, the brief recites some of the testi¬ 
mony relative to a gift of $1,000 made by the testator 
to the church. Once more an italicized statement of 
the testimony is given and once more it is incomplete. 
In the brief, on p. 45, the following appears: 

“Her brother spoke to her about Dr. Pierce, the 
pastor, and showed her a letter at the hotel one 
morning showing that he had left some pictures 
and had given him a thousand dollars ($1,000) 
for the church, and he said Dr. Pierce said in his 
letter that when he got home that ‘Mrs. Pierce 
had given him those things and he thanked her 
brother for his generous donation.’ ” 

The record on p. 43 does not show a period after 
the word ‘‘donation.’’ The testimony continued as 
follows: 

“that her brother said to her on that occasion, 
‘if Dr. Pierce would tell the people about that 
now that it would be an inducement,’ for he said 
that if Dr. Pierce would say, ‘well, you see here 
is a man just lately come into the church and see 
what he has done/ he said he thought that it 
would be an inducement for the people to give 
generously.’’ 

Once more, therefore, we find that when one goes 
into the testimony a little more thoroughly an ex¬ 
cellent, and exceedingly logical reason is given for an 
act of the testator which the caveators have set out 
as a basis for the support of the charge of undue in¬ 
fluence. 

Next, an attempt is made to show the physical and 
mental incapacity of the testator. We do not see the 
necessity of answering these arguments again as they 
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have been disposed of in our treatment of the issue 
of testamentary capacity. We feel, however, that the 
following observation should be made: Although 
Mrs. Maphis’ testimony is quoted in support of the 
appellants’ contentions, it should be recalled that 
Mrs. Maphis testified on direct examination “that 
she never noticed any change in the working of his 
mind,” and that “he seemed to be all right in his 
mind so far as he was concerned, but that it would 
take him a little more time to say something, saying 
that when a person is sick and they can not get around 
very well it takes them a little longer to talk.” Mrs. 
Maphis also said that “he kept up his conversation 
as he had formerly done” and witness could see no 
difference in it, “that he talked as sensibly as he had 
done at any other time.” Finally, Mrs. Maphis’ tes¬ 
timony was that she “did not see a thing wrong with 
his mind the very last Sunday (before he died) she 
was there and she was with him on that occasion all 
Sunday afternoon, the whole afternoon, that she had 
taken a chicken dinner to him that day; that she had 
spent the whole afternoon with him and that he was 
sitting there conversing with her and on this occasion 
asked her in case of his death whether or not she 
would like to attend his funeral and she replied that 
she would and he then said he would write certain 
names of certain people down that he wanted her to 
meet after she went out there, (Montclair) but that 
he did not get to do it.” (R. 41.) 

And yet, on p. 47 of their brief, counsel say: 

“Moreover, his decay of mind and body had 
begun long before, as indicated by the testimony 
of Mrs. Maphis, * * *”! 
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We invite the Court’s attention to the fact that the 
witness Swink classified the decedent as a “bright 
and interesting man” at a time following the last oc¬ 
casion when Mr. Wenck was ever seen by any of the 
caveators to this Will. 

We fail to see how the most favorable inference 
which can be given to the testimony adduced by the 
caveator can escape the conclusions, first, of Mrs. 
Maphis that her brother was of sound mind through¬ 
out her entire close and continuous association with 
him; and, second, the testimony of caveators’ witness 
Swink on direct examination that the testator was a 
“bright and interesting man and talked very exten¬ 
sively about affairs in his own experience in life” 
as late as 1924, which time was considerably after the 
last visit made by any of the caveators and after the 
visit of the one caveator who testified that her uncle 
was not of sound mind. 

Lea/ing these statements of what the evidence 
showed, the appellants next presented their statement 
of the law upon which they base the argument that a 
jury would have a right to pass upon the question of 
undue influence. Several general and sweeping state¬ 
ments as to the law are made, but it is interesting to 
note that wherever the issue of undue influence has 
been permitted to go to the jury, it was necessary that 
there be some evidence, however slight, that such in¬ 
fluence had been practiced. We repeat the statement 
we have made before that there is not a scintilla of 
such evidence in this case, nor a word of testimony 
from which such a conclusion could be inferred. 

In Hagerty v. Olmstead , 39 App. D. C. 170, the facts 
showed that the executor and chief beneficiary per- 
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formed certain admitted acts in connection with the 
execution of the will, which was made when the testa¬ 
trix w T as in extremis, about twenty-four hours befoie 
she died. The evidence was that the executor and the 
residuary legatee was present when the testatrix pro¬ 
duced a pencilled memorandum of the disposition she 
desired to make of her property, knew that his brother, 
his wife, and he were the chief legatees under the will, 
and advised the testatrix that probably the memoran¬ 
dum would not stand in Court if contested, suggested 
that a will be drawn in legal form, had such will pre¬ 
pared, left out a small bequest appearing in the memo¬ 
randum to the matron of the hospital, for the reason, 
as he states, that if it had been included it might have 
given the impression that undue influence had been ex¬ 
ercised upon the testatrix; and finally he took the will 
to her, summoned witnesses, and supported her up in 
bed while she signed it. Of course the Court held that 
she was in such an enfeebled condition as to make her 
easily a victim of designing persons. And the quota¬ 
tion from the case of Walls v. Walls, cited in the ap¬ 
pellants’ brief, became particularly applicable. 

We submit that by no possible effort can the appel¬ 
lant successfully contend that the statement of facts 
in this case are even remotely akin to the facts in the 
Olmstead case. What did the First Congregational 
Society ever do that would place it in the position of 
the executor of the will in the Olmstead case? 

At this point, we feel obliged to submit to the Court 
that counsel for the appellants have consistently in¬ 
dulged in an unwarranted assumption in their brief. 
Repeatedly, therein, it is urged upon this Court either 
directly, or as a premise to something else, that the 
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will here in issue made an “unnatural and unjust’’ dis¬ 
tribution of the testator’s estate (Appellants’ Brief, 
p. 53); that it was “unreasonable and unnatural” (ib. 
p. 52); that it preferred someone else “to the complete 
or almost complete exclusion of persons of his own 
blood who would be the natural objects of his bounty” 
(ib. p. 49). 

The record in this case shows clearly the relations, 
and all the relations, which existed between the testa¬ 
tor and the caveators. The testimony of R. Gleamrode 
Wenck was that he had seen his uncle once in the sum¬ 
mer of 1922, which was three years before the latter’s 
death, and that he never saw him again. 

Mrs. Gertrude Humphreys testified that she saw her 
uncle five times between August, 1922, and October, 
1923. His niece, Estella Wilkinson, saw him once in 
Baltimore in about 1887 and three times in the Spring 
and Summer of 1922. There is no testimony in the 
case that Millard F. Wenck, Jr., ever saw the uncle 
to whose will he has become one of the caveators. 

The only caveator with whom the decedent corre¬ 
sponded was his niece, Gertrude Humphreys. She tes¬ 
tified that she wrote the first letter, that sometimes she 
wrote him two letters between the times she received 
letters from him, and that her uncle’s letters were in 
answer to letters she wrote. (R. 107.) 

This sums up the extent of the relations which ex¬ 
isted between the testator and the caveators to his will. 
It presents the picture of an almost casual acquaint¬ 
ance on the part of some of the caveators and no ac¬ 
quaintance at all on the part of at least one. These 

nephews and nieces had never lived with their uncle. 

_ _ • 

There is not a word of evidence about any act per- 
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formed by any one of them which might obligate him to 
them in the slightest degree. Not one of them ever 
visited this uncle for almost two years preceding his 
death. He never visited any of them in the last forty 
years and yet, the caveators invoke as applicable law 
the cases discussed below: 

(1) In its opinion in Walls v. Walls, 30 Ky. L. R. 
948, the Court summed up the relation between the tes¬ 
tator and the caveators as follows: 

‘‘We have here a will which leaves little to the 
testator’s child to whom he was devoted, who had 
received nothing, but had to be educated and set¬ 
tled in life, who was from her tender years unable 
to take care of herself; and the whole estate sub¬ 
stantially is left to two children who had received 
handsome advancements, who had been educated 
and settled in life, and were able to take care of 
themselves.” 

In the Walls case there was evidence tending to 
show that the testator did not have mind enough to 
realize his obligation to his little daughter, the child 
of his last wife, as the object of his bounty. 

(2) Miller v. St. Louis Hospital Association, 5 Mo. 

App. 390. There, the Court held that there was an 

entirely unreasonable and unnatural will, and that 

where the “nearest relations” with whom the testator 

is shown to have been on friendly terms are passed 

over for strangers, and that there is any evidence of 

undue influence and want of testamentary capacity, a 

testator runs a great risk of its defeat if he defers the 

execution of such a will until the shadows of death are 

% 

actually upon him. 

(3) Longanecker v. Sowers , 148 Md. 584, was an- 
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other case where the testator disregarded the 4 ‘natu¬ 
ral ties of parental affection.” 

(4) Griffith v. Bensinger , 144 Md. 575, is still an¬ 
other case where the law recognizes the obligations the 
testator has to those persons who, because of natural 
ties of affection, and dependence upon the testator, 
have a legitimate and recognized claim upon his 
bounty. 

Appellants place a great deal of reliance upon the 
case of Walls v. Walls, supra, and yet, as shown above, 
no two statements of fact could be much more different 
than the ones presented in that case and in the one 
now before this Court. To invoke a case so entirely 
dissimilar in its basic facts, is to confess that the care¬ 
ful search which counsel for appellants doubtless made 
failed to reveal any authorities which would more 
nearly apply to the facts in this case. 

Apt is a single sentence from Mr. Justice Brewer’s 
opinion in the Le Fevre case, supra, “it is no ground 
of criticism that others might have made a different 
will. ’ ’ 

This is but another case to which may be applied 
the language of this Court, speaking by Mr. Justice 
Robb, in Riddle vs. Gibson, 29 App. D. C. 237, 249, in 
which caveators manifested much greater interest in 
the estate left by the testator than they ever did in him. 

Assignments of Error Nos. 8 and 9 

These assignments of error deal with the admission, 
without objection, during the cross-examination of Mrs. 
Maphis, of certain documentary evidence. It is claimed 
that the court below erred in that it considered the 
documentary evidence in making its ruling upon the 
request for a directed verdict by the caveatees. 
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Let us consider the nature of evidence. The check 
books, stubs from check books, cancelled checks, ac- * 
count books of income and expenditures, and records 
of investments were all identified by Mrs. Maphis as 
being in the handwriting of her brother. Some fifty or 
more checks written beween March 14, 1925, and Sep¬ 
tember 14, 1925 (the last being eleven days before the 
testator’s death), were so identified. 

There was nothing in the plaintiff’s case to offset the 
conclusion forced by these instruments. Plaintiffs 
absolutely failed to show that Samuel Wenck at any 
time was not entirely aware of what property he pos¬ 
sessed. There is not a word of evidence showing that 
he was not competent to handle his funds or that he 
ever engaged in any financial transaction which did 
not reflect his soundness of mind. Yet, appellants in 
their brief tell this Court that it is proper for a trial 
judge to consider the weakness of the plaintiffs’ case, 
but not the strength exhibited in the defense. We re¬ 
spectfully submit that nothing could have demon¬ 
strated more thoroughly the glaring weakness of the 
plaintiffs’ case than the testimony furnished by the 
papers written by Samuel H. Wenck’s own hand. To 
say that the Court did not have the right to consider 
this evidence, which was a part of the plaintiffs’ case, 
is to say that the Court would have to shut its eyes 
to facts which clearly disposed of the case. 

The testimony in question was not incredible. It 
was not controverted. By its nature it could not be 
controverted. And the trial court certainly would have 
been obliged to set aside a verdict returned in opposi¬ 
tion to it. 

Once more in support of their point, counsel cite de¬ 
cisions with which we hold no argument. The prin- 
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ciples of law laid down by this Court in Koihner v. 
Capital Traction Co 22 App. D. C. 185, are generally 
recognized as correct. But this case says that a court 
has the right to direct the verdict against the plaintiff 
where the plaintiff’s case is so weak that it fails 
to make out a prima facie showing of the facts in issue. 
The trial court here thought that such a prima facie 
case had not been made out by the caveators. We 
submit that he was correct in that belief. 

Assignments of Error Nos. 4 and 5 

These assignments are directed toward the court’s 
refusal to accept the contention that although Mr. 
Wenck’s will was exectuted on July 10th, 1925, it 
did not become effective until September first, 1925. 

It is unnecessary to follow the labyrinth of rea¬ 
soning presented by the counsel for the caveators in 
their argument. 

Counsel argue that the jury might have been jus¬ 
tified in finding “that the testator did not intend the 
whole paper writing of July 10th, 1925, * * # to 

be effective as of that date.” Appellant’s brief (p. 
67). They would have the jury decide this under the 
first issue in the case. (Appellant’s brief, 64.) That 
issue was “Was the paper writing filed in this court 
and bearing the date of July 10th, 1925, the last 
will and testament of Samuel H. Wenck, Deceased?” 
They would have the jury decide under this issue, what 
the testator meant when he made a certain provision 
in his will. The mere statement of the contention is 
all that is necessary to dispose of it. To say that 
the function which has always been that of a court 
should be delegated to the jury in this case is to argue 
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an entirely new principle of law. We shall not attempt 
to further argue the point, save to quote from the 
opinion of the court below: 

“This is not the place to raise that question, 
even though it might be so.” “There are other 
bequests in the Will which, if the Will is broken, 
may not take effect, the one to this young lady in 
Monclair and the one to the sister. If the Will 
is admitted to probate it will be for the Executor 
to seek the instructions of the Court if there is 
anything to be construed about the Will with ref¬ 
erence to the bequest to the First Congregational 
Church. We have nothing to do with that.” 

Assignments of Error Nos. 11 and 12 

Error is claimed by the appellants because Swink 
was allowed to answer the question: 

“From all Mr. Wenck said to you about the 
bedstead, what impression did you receive from 
his conversation on that subject?” 

The settled rule of law is that if, from all the facts 
within his knowledge, the witness at the time received 
an impression as to the testator’s soundness of mind, 
he is permitted to sum up the total remembered and 
unremembered impression of the senses by stating the 
opinion they produced. 

Turner v. Am. Sec. & Trust Co., 29 App. D. C. 
460. 

To permit a witness to testify as to what impression 
was received from a single incident or the discusson 
of a single point might have a most disastrous effect. 
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It cannot be denied that all of us at all times perform 
an act or voice an expression which might reflect seri¬ 
ously upon our sanity. If a witness were to be per¬ 
mitted to isolate such a single incident, he might be 
obliged to testify that the impression gained from it 
was an entirely different one from the general im¬ 
pression he had based upon all the facts and all the 
incidents remembered and unremembered by him. 

Error is also claimed because the Court refused to 
permit the witness Swink to answer this question: 

* * From all you observed of him, his conversa¬ 
tion, his physical condition and his conduct, his 
request to you to bring girls to the hotel room, 
his explanation of why he left his sister’s home 
and went to the hotel, the state of his attire, the 
condition of his clothing and his underclothing, 
and from all that you observed about him and 
from all that you experienced with him at that 
visit, what would you say was his mental condi¬ 
tion at that time?” (R. 66.) 

Objection was made to this question and the Court, 
in sustaining the objection, ruled that the witness 
might be asked whether he got an impression of the 
testator’s soundness or unsoundness of mind. Coun¬ 
sel then said: 

“ Predicated on all that you suggested before, 
all that you observed, all that he said and did, and 
so on, would you say whether or not he was of 
sound and disposing mind?” 

And the witness answered, “No, sir, I do not think his 
mind was sound.” We submit that the ruling of the 
Court was entirely correct. That the rights of the 


61 


caveators were fully protected when the witness was 
allowed to answer that from all the facts within his 
knowledge, he obtained the impression that the testa¬ 
tor was of unsound mind. 

Counsel for appellants complained because the wit¬ 
ness was not allowed to answer 11 generally all and 
everything about the mental condition of the testa¬ 
tor/ 9 We submit the witness was not an expert on 
mental conditions, he was not shown to be qualified to 
express any opinion as to mental conditions, and 
the Court permitted him to answer the only question 
which it is proper for a lay witness to answer. 

It is respectfully submitted that any ruling other 
than that made by the Court would have been en¬ 
tirely incorrect. 

Assignments of Error Nos. 13 and 20 

In the examination of the witnesses Edward B. 
Swink and Robert Gross, counsel for the appellants, 
asked the witnesses whether or not the testator was 
capable of making a valid deed or contract. Objection 
was made on the ground that this question called for 
a conclusion, and on the further ground that the ques¬ 
tion of whether a man is capable of making a valid 
deed or contract is a question to be determined by the 
Court or Court and jury, based upon facts plus such 
lay opinion as may be given. 

In the instance of the witness Swink, the Court 
after sustaining the objection, added: 

* ‘It does not appear that the witness knows 
what is requisite to make a valid deed or contract. 
He would have to be educated in the law.” 
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Counsel for the caveators contended that it was 
proper to ask the witness the formal question here in 
dispute and the Court replied that the question had 
frequently been asked and answered because nobody 
objected to it, but that when anybody did object, the 
Court always sustained the objection. The learned 
Justice further said: 

“I do not know any authority which has sus¬ 
tained an exception to the exclusion of such a 
question. * * * I have made that ruling so 

many times that I am getting too old to change 
it.” 

Counsel points out that the test of testamentary ca¬ 
pacity is whether the testator is capable of executing 
a valid deed or contract. We do not challenge this 
statement. We agree with it. But we contend that it 
is for the jury to state whether or not in the light of 
all the evidence and the testimony given by lay wit¬ 
nesses as to the testator’s soundness of mind, to¬ 
gether with the facts upon which they base their con¬ 
clusion, the testator was capable of making a valid 
deed or contract. Counsel cite a long list of cases in 
support of their contention. The first is Robinson vs. 
Duvall, 27 App. D. C., at page 535. This case is one 
of those mentioned by Mr. Justice McCoy, where ap¬ 
parently, no objection was made to this form of in¬ 
quiry. We submit that does not help the appellants. 

But in any event, the next case in this jurisdiction 
cited by them disposes of their argument. In the case 
of McAfee vc . Higgins, 31 App. D. C. 355, this Court 
held that a lay witness has the right to give his opin¬ 
ion after stating the facts upon which the opinion is 
based and when the witness fully discloses his means 
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of knowledge as to the mental condition of the testa¬ 
tor and his reasons for reaching the conclusions 
stated, it is not reversible error for the Court to per¬ 
mit such witness to answer the question whether in 
his opinion testator was capable and of sufficient men¬ 
tal capacity to understand and execute a valid deed or 
contract. The unmistakable inference is that while in 
that case it was held not reversible error, this Court 
recognized that it wus error for this question to be 
answered. 

The only other case in this jurisdiction cited in sup¬ 
port of their contention by the appellants is Turner 
vs. The American Security and Trust Company, 29 
App. D. C., at page 460. There is not a word in this 
case which sanctions the practice of asking a witness 
whether the testator was capable of making a valid 
deed or contract. The admissibility of the opinions 
of lay witnesses respecting the mental capacity of the 
testator is extensively discussed and it was held that 
where a proper foundation has been laid a witness 
may testify as to his opinion of the mental soundness 
or unsoundness of the testator and that such an opin¬ 
ion may safely be permitted to go before the jury, for 
it is the sum of all the circumstances and incidents 
and is the impression which the deceased testator’s 
acts and words have left upon the mind of the witness.. 

The Court further said that the jury being in¬ 
formed as to the witness’ opportunities to know all the 
circumstances and of the reasons upon which he rests 
his statement as to the ultimate general fact or san¬ 
ity or insanity , are able to test the accuracy or sound¬ 
ness of the opinion expressed and thus by using the 
ordinary means for the ascertains ^-of truth, reach 
the ends of substantial justice. Counsel for the ap- 
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pellants possibly find solace in the decision of the 
Court that the witness Coomb in that case had laid 
a proper foundation for the expression of an opinion 
as to the mental soundness of the testator. But the 
Court does not say that he should have been permitted 
to testify as to the capability of the testator to execute 
a valid deed or contract. We feel that on that point 
the Court laid down its rule in the McAfee case, at a 
later date, and we feel also that the very cases cited by 
the appellants are sufficient in themselves to provide 
ample authority to justify the ruling of the Court be¬ 
low on this point. 

We are conscious of the fact that other rules have 
been followed in other jurisdictions. But, we submit, 
the law has been settled in this jurisdiction for many 
years, and the trial Court was following the interpre¬ 
tation by this Court of the applicable rule when it ex¬ 
cluded this improper form of question. 

No offer was made to show what the witness would 
have testified to had he been permitted to answer the 
question which was the subject of the objection, and 
even though admissible “had the opinion been of¬ 
fered ,” the record shows there was no offer and that, as 
in the case of Turner vs. American Security & Trust 
Company, 29 App. D. C. 460, at 469, “the appellants 
stopped short of a specific offer of proof of the opinion 
of the witness. * * * Counsel did not state it and 
we cannot assume to know the opinion of the witness.” 
And in that case this Court held that the witness in 
their opinion had an opinion and that “had the opin¬ 
ion been offered it would have been error to have ex¬ 
cluded it, nevertheless, as shown above, it was held 
that this Court could not assume to know the opinion 
and in the absence of an offer no reversible error was 
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committed in sustaining an objection to a question 
asking the opinion.” 

Assignment of Error No. 14 

After the witness Swink had testified fully to his 
acquaintance, knowledge of, and opportunities to ob¬ 
serve the testator, as set out on pages 16-19 of this 
brief, and after he had been asked whether predicated 
on all of this testimony he, the witness, would say 
the testator was of sound and disposing mind, and 
after the witness had answered that question in the 
negative, the witness was further asked: 

“You say that you think at that time Mr. 
Wenck was not of sound and disposing mind? 

“Will you give the jury the reasons which led 
you to the conclusion, that he was not of sound 
and disposing mind?” 

Objection was made to this question, and sustained 
by the Court who held it was merely a repetition. 
This witness had been thoroughly examined. He had 
been given full opportunity to tell all the facts within 
his knowledge concerning the testator and his men¬ 
tal and physical condition, as well as his actions and 
statements. Perhaps it would have been proper for 
counsel to ask the witness if he had forgotten to state 
any of the facts upon which he based his opinion. But 
that was not the question to which objection was made. 
The question as propounded merely asked the witness 
to reiterate the facts to which he had already testified. 
The exclusion of this question was of course not error. 
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Assignments of Error Nos. 15 and 16 

One Jackson, testified that he was employed at the 
Hotel Annapolis in the capacity of head bellman. He 
said that he had occasion to observe the decedent 
during the period of time from April until shortly 
before the testator’s death. In response to the 
question, “did you notice any peculiarities about 
him?” this witness stated, “I could not say. I 
did see him once in a while come down and sometimes 
he would say a word, but of course all of us boys 
would get out his way you know; we did not know 
who he was you know.” Witness testified that Mr. 
Wenck never gave him a tip while he was there. He 
was asked to describe the decedents appearance and 
he stated that he looked like Lon Chaney. 

At this point, an effort was made to have the witness 
illustrate to the jury what Lon Chaney, moving pic¬ 
ture actor, looked like in his film portrayal of the 
character “The Hunchback of Notre Dame.” Objec¬ 
tion was made to this question. The Court said 
that he did not know who Lon Chaney was, and 
that he thought perhaps some of the jury shared 
his ignorance. The Court added “If he can describe 
Lon Chaney as the Hunchback and say that Mr. Wenck 
was like that, he can describe Mr. Wenck.” (R. 73.) 
Counsel for the appellants pressed the point and said 
they believed they had the right to portray this char¬ 
acter to the jury through the medium of the witness. 
The court said: 

“I have not the slightest doubt about it that 
you have not any such right. You might just as 
well say, ‘have you read the Hunchback of Notre 
Dame, and if so, how, in your judgment, or in 
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your observation, did Mr. Wenck resemble the 
Hunchback of Notre Dame?’ I certainly can not 
take judicial notice of this Lon Chaney. I never 
heard of him before. I suppose I ought to have 
heard of him but I never did.” 

The entire colloquy is set out in the record on pp. 
70 to 74, and we feel that there is so little merit to 
this point that any further argument of it would be 
an unnecessary encroachment upon the patience of 
the Court. 


Assignment of Error No. 17 

Mrs. Humphreys testified that she saw her uncle 
once between January, 1923, and August 14, 1923. 
Asked what his conduct was then, witness replied she 
“had the children and he would always try then to 
act a little 4 flippy.’ ” (R. 101.) 

Upon objection, the Court struck from the record 
this characterization of the testator’s conduct and sug¬ 
gested that use be made of ordinary plain English, 
such as the jury was bound to understand. 

Counsel for the appellants proposed that the wit¬ 
ness should state what she meant by the expression 
and the Court ruled that she might not, and in so rul¬ 
ing said that she might state what took place and if, 
when counsel argued to the jury, he desired to en¬ 
deavor to convince the jury that the acts might be 
characterized as “flippy,” that could be done. 

Witness then testified how her uncle conducted him¬ 
self between January and August, 1923, and said he 
was too affectionate, he tried to feel her breast again, 
it was during the summer; she went over with her lit¬ 
tle girl, Gertrude, it was in June or July, in hot 
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weather. She got there about 10 o’clock in the morn¬ 
ing and left about between four and five in the after¬ 
noon; she spent the day with her uncle and aunt; her 
aunt was home during the whole of the. visit. The 
next thing was the letter from her uncle of August 
14th, and she again had a letter from her uncle on the 
9th of October, in his handwriting and signed by him. 

We cannot bring ourselves to the belief that it is nec¬ 
essary to seriously argue to this Court that the learned 
Justice below was incorrect in his ruling on this point. 

Assignments of Error Nos. 18 and 19 

These assignments deal with the refusal of the 
Court to permit the caveator Mrs. Wilkinson to an¬ 
swer certain questons. 

After she testified to the incident that occurred in 
the summer of 1922, when she went to her aunt’s 
home, and her uncle resented her being there, the fol¬ 
lowing question was asked: 

“After the occurrence which you have just de¬ 
scribed wherein your uncle said that if you did not 
leave the house he would do something desperate, 
upon which you left the house, did you ever visit 
your Aunt Mary’s home again while your uncle 
was there?” 

The witness replied in the negative. She was then 
asked “Why did you not?” which question, upon ob¬ 
jection, was excluded. She then was asked whether 
she ever corresponded with her aunt after that occur¬ 
rence and where she then addressed her letters to her 
aunt, all of which the Court excluded and the caveators 
excepted. 
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In ruling upon this question, and the similar ones 
which immediately preceded it, the Court said that 
the case was one involving the decedent and not Mrs. 
Maphis and the witness, and that whether witness! 
thought she might or might not go to the home of her 
aunt while her uncle was there, the Court was of 
the opinion the witness could not say anything except 
what she was told, which would be hearsay, but if she 
heard her uncle say anything, or if he threatened her 
or anything of the kind, she could state it, but that was 
not what the question called for. 

Counsel for the caveatees added that his objection 
was based on the further ground that witness was be¬ 
ing asked about something subsequent to the last time 
she ever saw the decedent. 

Counsel for the appellants then offered to prove 
by the witness that following the occurrence at her 
aunt’s house, her uncle required her to leave as she 
had detailed, and she was not permitted to go to visit 
her aunt at the house while her uncle was staying 
there, and she was required because of those condi¬ 
tions, created by her uncle, to visit her aunt at the 
home of some friend of her aunt’s away from the resi¬ 
dence of her aunt Objection was made and the Court 
declined to rule on the offer, stating: 

“I am not going to rule on any such offer as 
that. You might show everything that you sug¬ 
gest you want to show by offering proper testi¬ 
mony. I am not going to say that you might not 
show those things, but you may show them only 
by admissible evidence.” 

This was the attitude of the Court in refusing to 
permit these questions to be answered. We submit 
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the Court was entirely right. The questions were so 
vague, and so general, as to make them entirely im¬ 
proper. They called for evidence of something which 
happened subsequent to the last time Mrs. Wilkinson 
ever saw her uncle. They invited and opened the door 
to hearsay testimony. They cannot be justified on 
the grounds set out by the offer. As the Court said, if 
this was what was sought to be proved, counsel might 
have shown by proper testimony. They had both Mrs. 
Maphis and Mrs. Wilkinson as witnesses, and they 
could have elicited from them by proper questioning 
any testimony which would tend to establish the 
points offered to be proved. 

We submit the Court below was entirely correct in 
refusing to permit this line of questioning to be em¬ 
ployed by counsel for appellants. 

CONCLUSION. 

It is respectfully submitted that the trial was with¬ 
out error, that the contentions here made by the plain¬ 
tiff are clearly without merit, and that the judgment 
should be affirmed. 

Respectfully submitted, 

Fbank J. Hogan, 

John W. Guideb, 

Arthur J. Phelan, 

Attorneys for Appellee . 

Washington, D. C., 

October 29, 1927. 




